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THE NEW LOOK IN THE CONSTITUTIONAL 
STRUCTURE OF PUBLIC REGULATION 


by 


Rosert So.o* 


Among the most significant of recent political developments has 
been the extraordinary change in the viewpoint and role of the 
American Supreme Court. After acting for nearly a century as 
the prime guardian of the status and barrier to social intervention, 
since the early 1940s the Court has become, as it was in an earlier 
phase of constitutional development, the harbinger of basic reform. 

This paper will analyze the new role of the Supreme Court with 
respect to the public regulation of business enterprise. It will be 
shown that a consistent pattern of purpose and effects marks the 
variety of the Court’s decisions. And the new role of the Court 
will be explained by reference to the change in the basic social out- 
look manifested in the Court’s decisions. 


Utility Rate Regulation: A First Instance 


There appears to be a double theme in the pattern of the Court’s 
new rulings with respect to the public regulation of business enter- 
prise. The first of these two elements may be illustrated by reference, 
initially, to the Court’s rule on the regulation of public utility rates. 

Briefly, from Smyth v. Ames in 1898 the Court undertook to 
set exactly the allowed parameters for administrative choice in the 
regulation of public utility rates. The primary criterion which, over 
the decades, the Court required for the determination of a rate 
base, was that of reproduction costs. A great and continuing con- 
troversy arose around the imposition of that criterion, with those 
who favored a stronger, more effective social intervention (including 
Justice Brandeis and a minority of the Court) struggling to gain 
acceptance for the alternative prudent investment standard. 

In 1942 an obiter dictum of the Court suggested a review of the 
established restraints on utility rate regulation. The FEPC was 
quick to oblige, and, in the 1943 Hope Natural Gas Co. case, the 
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Court reversed its old ruling. But, and this is important to note, 
the Court did not in reversing itself replace the reproduction cost 
doctrine with the prudent-investment criterion, as the defense had 
asked it to do, and as social reformers had for so long hoped that 
it would. It went much further. It deliberately relinquished its 
own authority to decide on the criterion that should be used in 
measuring the rate base and in fixing rates. It asserted that ‘t 
was for the regulating agency to choose what system and what 
criteria it would for the performance of its delegated tasks. So lone 
as the application of those criteria and the operation of the sy tem 
did not result in evident catastrophe, i.e., so long as the financial 
integrity and operating effectiveness of the regulated units appeared 
to be in order, the system of, and criteria for regulation was to be 
beyond the cognizance of the Court. 


Surrender of the Discretionary Authority 


The constitutional and statutory law under which business is 
regulated in the United States is so broadly framed as not only 
to permit, but absolutely to require a very high degree of discretion 
in its interpretation and administration. It is entirely inconceivable 
that the power to regulate utility rates, to maintain a “fair return” 
on utility investment, to destroy “monopoly” and to eliminate “re- 
straints of trade” could ever be exercised except with great discretion. 
Clearly many exercises of such power, though meeting the strict 
letter of the law, could be disastrous to the public weal. Such power 
requires discretion, but whose discretion? The United States Supreme 
Court, in the past, assumed the prerogatives of discretion to itself. 
It set forth exact and narrow parameters of regulation and enforce- 
ment. Many objected to the particular parameters imposed by the 
Court, and urged their modification or change. It was urged that 
the Court should exercise its discretionary authority differently or 
less restrictively than before, but it was not contemplated that the 
Court would cease to exercise the discretionary power. And yet, 
in its new role, this is precisely what the Court has sought to do. 

It has moved far in the direction of surrendering its prerogatives, 
of permitting, in effect, all that the words of the law would allow. 
In the sphere of antitrust legislation, this has taken the form of an 
extension of the orbit of the per se ruling at the expense of that of 
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the rule of reason. This has occurred with mergers, with exclusive 
dealing and tying contracts, with marketing arrangements that al- 
legedly restrain trade, e.g., basing-point systems, and with monopoly. 
In every case the Court has tended (it certainly is not to be claimed 
that the change has been anywhere absolute) to allow enforcement 
to the full extent that the words of the law permit, without itself 
mediating between the law and the social weal. 

Because the Court has withdrawn itself from the exercise of the 
discretionary authority does not mean that discretion has not been 
exercised. Rather the task of the discretionary exercise of authority 
has been relegated back to the administrative and executive agencies 
of government; for them to choose the targets of prosecution dis- 
creetly with the total impact on the public weal in mind, for them 
to frame the working parameters of enforcement and regulation. 
Thus the administrative and executive agencies become responsible 
to Congress and, ultimately, to the electorate, rather than to the 
Courts, for the interpretation and enforcement of the broad injunc- 
tions of the law. 

Is this choice of the Court to shift the discretionary authority 
from itself to the agencies of Congress and the Executive a pro- 
gressive or a retrograde step? There are dangers, certainly, but in 
our view the Court’s choice is in the public interest. 

The essential question is whether the broad tasks of regulating 
business enterprise and maintaining competition can best be carried 
out under the discretionary choices of the Court or of the expert 
agencies and executive departments. Under our form of consti- 
tutionalism, if the Court asserts its authority the agencies must yield 
Then they become the servants of the Court, cutting their coats to 
fit its measure. On the other hand if the Court allows these agencies 
to exercise the discretionary authority, they are by no means freed 
from responsibility thereby. They remain responsible, in the per- 
formance of their task, to Congress and/or to the President, and 
hence ultimately to the electorate. 

The institution of the judiciary is designed to settle disputes in 
equity and to act against the criminal who transcends the bounds 
of law; but, in spite of the form in which these tasks are framed, 
the maintenance of competition and the regulation of enterprise 
are far removed from the settlement of disputes in equity and from 
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the minimization of crime. What is here involved is social engineer- 
ing of a most difficult and delicate sort, the optimum performance 
of which would require both special knowledge and competence, and 
the deliberated coordination of diverse particulars and a sequence 
of changes, into the long range objectives of a social policy. A knowl- 
edge of the law and the competence of the judiciary (important 
as these may be) does not constitute the requisites of this sort of 
social engineering. A kind of expertness is required which by its 
nature cannot be developed within the judiciary in the performance 
of its proper and normal functions. Nor can such expertness and 
competence be developed by executive agencies and “expert” com- 
missions so long as these are held under the heel of the judges. 
Thus, in fact, during the long decades when the prerogatives of 
discretion belonged wholly to the Court, the Department of Justice 
could be, and was concerned only to win cases, rather than with 
the cumulative effects of its victories on the form of economic organi- 
zation. Great hopes were initially placed in the Federal Trade Com- 
mission, but the Commission, subverted to the will of the Court, 
was reduced to plying the timid routine of a lower magistracy. 
A genuine competence and expertese develops only through the exer- 
cise of independent and responsible choice in the solution of real 
problems. Unfortunately our Government has not yet acquired the 
competence it greatly needs in reshaping the parameters of business 
choice so as to attain optimum conditions of competition. But now, 
by its self discipline in relegating the responsibility and task of 
discretionary authority back to the executive and administrative 
agencies, the Court, for the first time, opens the way to the possible 
development of such a competence. 

The question at issue, moreover, has never been whether it is 
to be the Court or the executive and legisiative agencies who are 
to be responsible for the effective regulation of the economy. While 
the Court holds the whip there is no true responsibility for this 
task. Not only is the Court beyond accountability, but the Court 
cannot be even considered as responsible for the cumulating impact 
of its decisions, for its function is to enforce the law through the 
piecemeal settlement of disputes, and no part of its operation provides 
for surveying the impact of its decisions. Nor can the agencies of 
administration and the departments of the executive be considered 
as responsible or held accountable since as mere minions of the 
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Court they have not the power and independence which are the 
requisites of responsibility. Inasmuch as these agencies now have 
the power of discretion and choice, there is for the first time a 
focal point of responsibility, which carries back to Congress and the 
Executive, for the creative shaping of market structures and the 
long-sighted regulation of enterprise. Hence the Court’s choice, 
in relegating the power of discretion back to the executive and 
administrative agencies, opens the potentiality for more democratic 
choice and for more expert and responsible government. 

Not only the action of the Court must be considered, but also 
the response of the executive and administrative agencies to their 
new freedom. In general these agencies have responded to their 
possession of the discretionary authority by exercising discretion. 
The fact that the Court would permit all that the words of the 
law allows, has set in motion no rampage of prosecutions. The 
fact that the public utility commissions were set free of all of 
the proscriptions of Smyth v. Ames did not stop the continuing 
rise of utility rates, nor did it prevent the profits of utility companies 
from reaching historic highs. The Federal Trade Commission, 
placed in a position where it was able, under the law, to enjoin 
virtually any exclusive dealing agency or tying contract (after 
cases like U. S. v. American Can Co. in 1949, or Motion Picture 
Advertising Service Co. v. FTC in 1953) thereupon proceeded to 
set up its own criteria of substantiality before listening to complaints 
and undertaking prosecutions. The Justice Department, holding 
Justice Hand’s blank check in the Alcoa case, did not root out and 
fragment all companies with more than the “magic” 60% share 
of a relevant market. On the contrary since Alcoa the Department 
of Justice has not carried a single prosecution against the possession 
of the monopoly power per se up to the Supreme Court. The bas‘ng 
point cases gave to the Department of Justice and to the Federal 
Trade Commission a clear field to attack all delivered price systems. 
The industries who were threatened (and they certainly had good 
reason to fear an indiscriminate attack on all such forms of marketing 
organization) brought their arguments before Congress, and Con- 
gressional ire checked the enthusiasms of the agencies of enforcement. 
Some perhaps would regret that this happened, but procedure-wise, 
is this not the way that public policy should be shaped and guided 
in a democracy? In any case the agencies of antitrust enforcement 
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proceeded. cautiously, and with discretion, in the attack on delivered 
pricing systems. 

The agencies of administration have reacted to their new freedom 
with commendable caution. It remains to be seen whether they will 
realize their opportunity to raise public regulation and antitrust en- 
forcement to a new level of effectiveness and significance. 


Responsibility as.a Judicial Imperative 


There is not one theme but rather there are two that characterize 
the new role of the Supreme Court. The first, as has been shown, 
is a voluntary surrender of the discretionary authority previously 
exercised by the judiciary. The second is the demand imposed by 
the Court that the administrative agencies fulfill the whole purpose 
of the law, and that Congress actively intervene in order to fulfill 
the spirit of the Constitution. Just as the first theme was initially 
illustrated*by reference to the majority opinion in the Hope Natural 
Gas case, so the second can be discerned in a long concurring opinion 
in the same case. There Justice Jackson went beyond permitting 
the Federal Power Commission full freedom in its task. He would 
demand further that the Commission carry out its task with greater 
consistency and diligence, extending the breadth of its intervention 
in order to fulfill the broad purposes of the Natural Gas Act. 

The Commission might be free to choose its own theory of regu- 
lation, but whatever it is, he demands the Commission “carry its 
theory to the logical conclusion.” 

He urges the Commission to interpret their mandate to regulate 
in the public interest, in the deepest and broadest sense possible. 
He censures them for transplanting a technique of rate setting that 
sufficed for ordinary service utilities to the control of prices of 
depletable resources. He urges at least a consideration of the impact 
of pricing on resource conservation, asking the Commission to ap- 
proach its task as the “performance of economic functions, and not 
as the performance of legalistic rituals.” He demands planning, true 
social engineering, in the broad and in the specific sense of that phrase 
for the public welfare. 


To regulate such an enterprise by indiscriminately trans- 
planting any body of rate doctrine conceived and adapted to 
the ordinary public utility business can serve the “public in- 
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terest” as the Natural Gas requires, if at all, only by acci- 
dent . . . we must fit our legal principles to the economy of the 
industry and not try to fit the industry to our books. . . . 

The question is whether effects must be suffered blindly or 
may be intelligently selected, whether price control shall have 
targets at which it deliberately aims or shall be handled like 
a gun in the hands of one who does not know that it is loaded. 

. this . . . is the task of the Commission rather than of the 
bndien, and it certainly is a task not to be solved by mere 
bookkeeping but requires the best economic talents available. 

. The problem presents the Commission an unprecedented 
opportunity, if it will boldly make sound economic consider- 
ations instead of legal and accounting theories, the foundation 
of federal policy. 


Formerly the Supreme Court had intervened in order to check 
what it considered to be excesses of government against the rights 
of property. Now Justice Jackson suggests intervention to see that 
the tasks delegated to the administrative agency are more fully 
activated and enforced, that the general interest, broadly conceived, 
is better served. This then is the second theme characterizing the 
new role of the Court; a deliberate imposition of responsibility upon 
Congress to fulfill the spirit of the Constitution, and upon admin- 
istrative and executive agencies to extend their activities in order 
to carry out the whole purpose of the law. If the purpose of the 
Court before was to see that government did not overstep its powers, 
the task of the Court now is to see that government meets its 
responsibilities. Prior to the 1930s the characteristic of the conserva- 
tive members of the Court was their willingness to intervene in the 
evaluation of the Acts of Congress and of the execution of the law 
by the Executive. Today, conversely, the hallmark of the conserva- 
tive judge is his reluctance to intervene. This is no paradox, for 
in the two instances intervention had an opposite purpose. 

The peculiar position of the Supreme Court makes it a more 
effective instrument to check and censure than to activate and ini- 
tiate. In the latter instance, its powers are latent and tangential, 
but nevertheless these powers to initiate change and to impose a 
direction of positive action do exist, and have been exercised with 
great effect. In an earlier period of American history, from approxi- 
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mately 1800 through 1870, the Court was the progenitor of a 
centralized governing power, and during that period undoubtedly 
fostered the effective extension of the Federal power which it had 
created. Once again, in our time, the decisions of the Court open 
new vistas of reform and impose, as Constitutional imperatives, a 
degree of social intervention which is resisted by politicians and 
which embarrasses successive Administrations, not because they dis- 
agree with that which the Court demands, but because the Court 
requires that they move faster and go further than seems easy or 
expedient. No better general example of this is the Court’s stand 
on the racial desegregation of the public schools. Similarly with 
antitrust and the regulation of enterprise, the pendulum of the law 
now swings not between outright refusal and a highly qualified 
sanction, but rather between the allowance of a full freedom for 
social intervention to the positive imposition of a responsibility upon 
society to intervene. An example is the Court’s recent doctrine of 
intra-enterprise conspiracy. 

In several recent cases the Court has ruled that an illegal con- 
spiracy may exist and be enjoined within the orbit of a single enter- 
prise. The Court’s position has gone beyond the anticipations 
of the experts, and has pressured the Department of Justice to ex- 
tend its objectives. Implicit*in the decisions of the Court is the 
idea that the great modern corporation cannot be understood by 
analogy to the individual. Unlike the one man business of a previous 
epoch, it is simply not the instrument of an integral entrepreneurial 
personality. Rather the great corporation is a quasi-sovereign organi- 
zation, composed of many inter-acting agencies, and governed by 
processes that are essentially political. Hence, to secure the gains of 
competition without undue loss of the efficiencies of association in 
the corporate entity, it is necessary not only to regulate the cross- 
market relationships between the corporation and other corporations, 
but also the cross-market relationships between the quasi-autonomous 
operating agencies out of which the corporate entity itself is com- 
posed. The Court, in this instance, may be right or wrong in its 





1 Timken Roller Bearing Co. v. U. S., 83 F. Supp. 294 (1949); Keifer-Stewart 
v. Jos. E. Seagram and Sons, 340 U. S. 211 (1951); U. S. v. Yellow Cab Co., U. S. 
218, 277; General Motors Corp. v. U. S., 121 F. 2d 376. 

2 For example, Report of the Attorney General’s National Committee to Study 
the Antitrust Laws, Washington, March 31, 1955. 
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views; but right or wrong, it is the Court that proposes, and the 
agencies of enforcement which, reluctantly, dispose. It is the Court 
that points new paths of public action. From bastion of the status, 
the Court is transformed into a spearhead of change. 


Action and Outlook 


The changed pattern of the Court’s rulings manifests an under- 
lying change in the social philosophy, or to use Professor Kenneth 
Boulding’s phrase, in the “image”’ of society professed by the Court. 
This is no matter of merely new personalities on the bench. It is 
the result rather of a social experience through time in which we 
all have shared. Prior to the 1930s the Court conceived the function 
of government in the frame of a traditional laissez faire liberalism 
that relied on the free “natural” forces of rational and competitive 
individualism, and that held the exercise of the collective power, 
through government, to be a distasteful, dangerous agency of the 
last resort. In this conception, the Court shared the social phi- 
losophy, or social “image” that dominated the entire epoch. As the. 
consequence of the enormous catastrophe of the world depression, 
of the monstrous chain of wars and revolutions that have totally © 
reshaped the international polity within a generation, of a technology 
of destruction that pushes us to the abyss, of a consequent basic 
restructuring of economic and psychological theory, the outlook of 
the Court has changed, just as the outlook or social image that 
dominates the outlook of the American intellectuals generally has 
changed. What then is the nature of this new social philosophy? 
Certainly it has nowhere found a full or final expression, and yet 
it would seem to embody the following as postulates. The function 
of government is no longer merely defensive and protective. It is 
positive and creative. It is not enough to protect certain supposedly 
innate rights and guaranteed privileges of the individual. The aim 
of society must be to enable and encourage the individual's fulfill- 
ment. In terms of this altered image of society, of government and 
of man, the new role of the Supreme Court can be understood. 
A positive and creative government needs the freedom to choose and 
plan. And when an obligation to the individual is at issue, then 
what is required is that the powers of government be activated and 
that its responsibilities be made manifest. 





A NOTE ON TRENDS IN INDUSTRIAL CONCENTRATION 
IN THE UNITED STATES, 1948-1956 


by 


Moses RIscHIN* 


The data presented in this paper show a tendency toward in- 
creased concentration in American industry since 1948. The greatest 
tendency toward increased concentration was in manufacturing, but 
except for the public utilities and the service industries, all sectors 
of the economy for which relevant data are available reflect the 
trend toward increased concentration whether measured by sales 
or by labor force. The data for executive concentration in the large 
corporations, although less current, suggest the same trend. 

Ever since the publication of Henry D. Lloyd’s Wealth Against 
Commonwealth and John Moody’s Truth About the Trusts over 
half a century ago, Americans in general and economists in par- 
ticular have debated the problems of growing business concentration 
in the United States. After the publication of The Modern Corpo- 
ration and Private Property (New York, 1932), by A. A. Berle, Jr., 
and Gardner C. Means, only the nation’s entry into the Second 
World War called a temporary halt to the controversy. With the 
end of the war it was resumed.* 

In 1951 Professor Morris A. Adelman of the Massachusetts 
Institute of Technology published the results of his examination into 
the extent of industrial concentration in the United States based 
on data, covering, with a few exceptions, the years before 1948. 
Adelman reaffirmed the prevailing opinion that the American econ- 
omy was highly and unevenly concentrated. His major finding, 
however, was that for the last half century concentration had shown 





* Department of History and Government, Long Island University. 

1 Gardner C. Means, “The Growth in the Relative Importance of the Large 
Corporations in American Life,” American Economic Review (March, 1931), XXI, 
1 ff. preceded the book by a year. The major critique was W. L. Crum, “On the 
Alleged Concentration of Economic Power,’ American Economic Review (March, 
1934), XXIV, 69 ff. Cf. also “Papers Relating to the Temporary National Economic 
Committee,’ American Economic Review Supplement (June, 1942), XXXII, 1 ff. and 
D. M. Keezer, ed., “The Antitrust Laws: A Symposium,” American Economic Review 
(June, 1949), XX XIX, 689 ff. 
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no tendency to grow and might even have declined. “Any tendency 
either way, if it does exist, must be at the pace of a glacial drift,” 
he concluded. Indeed in retail trade Adelman presented clear evi- 
dence of a slight decline in concentration. In 1929 chain store and 
mail order house sales accounted for 21.49 per cent of retail sales, 
compared with 20.73 per cent in 1950.* 

Most leading economists, including Dean Edward S. Mason of 
the Harvard School of Public Administration, seem to have con- 
curred with Adelman. Others cautioned against an uncritical ac- 
ceptance of his thesis and argued that although concentration was 
not growing in the economy as a whole, it might be growing in 
particular industries. In textiles, for instance, mergers had “gone 
far enough to change the structure of the industry”; in the liquor 
industry, after the acquisitions of 1940 to 1947, “the four leading 
distillers together owned 84.6 per cent of the industry’s total assets 
and eight companies owned 94.3 per cent of the industry’s assets.” * 

In this paper we attempt to test the Adelman thesis by comparing 
the 1948 data with data for the following decade. Our findings 
Suggest a tendency toward increased concentration and a need to 
revise the Adelman thesis. A principal cause of the growth of con- 
centration has been the growing importance of industry over agri- 
culture and this trend does not yet seem to have reached its limit, 
as some economists have contended.* Although the data presented 
here do not refer to agriculture, it is quite apparent that concen- 
tration has increased as a result of the continuing shifts between 
agriculture and industry, as well as within each of them. Between 
1948 and 1956, the agricultural labor force declined by one and one 
quarter million, dropping from 13.6 per cent to 10.4 per cent of the 
nation’s gainfully employed.* 

A word is necessary about standards of bigness. We have chosen 
value added by manufacture and work force as our basic standards 





2 Morris A. Adelman, “The Measurement of Industrial Concentration,” Review 
of Economics and Statistics (November, 1951), XX XIII, 269 ff., 293. 

8 Edward S. Mason, Economic Concentration and the Monopoly Problem (Cam- 
bridge, 1957), 25, 31; George W. Stocking in “Four Comments on ‘The Measurement 
of Industrial Concentration’ with a Rejoinder by Professor Adelman,” Review of 
Economics and Statistics (May, 1952), pp. 158, 160. 


the United States 1957, 212. 
4 Mason, op. cit., 31. 
S See Statistical Abstract of the United States 1949, 176; Statistical Abstract of 
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of absolute and relative size. We have ignored asset value, a stand- 
ard frequently used because it is manageable but less relevant to 
our concern. In this we have adhered to Adelman’s major criteria 
for evaluating trends in industrial concentration.® 

We know most about trends in manufacturing because of the 
1954 quinquennial census of manufactures and the recently pub- 
lished Report of the Subcommittee on Antitrust and Monopoly 
of the Committee on the Judiciary of the United States Senate, 
Concentration in American Industry. Between 1947 and 1954 the 
share of “value added by manufacture” by the 50 largest manu- 
facturing firms rose six percentage points—from 17 to 23 per cent 
of the aggregate value added by all manufacturing firms. In 1954 
the 100, 150 and 200 largest manufacturing firms accounted respec- 
tively for 30, 34 and 37 per cent of the value added by manufacture, 
in each case a rise of 7 percentage points over 1947 (see Table 1). 

In 1955 the 100 largest manufacturing firms accounted for 34 
per cent of all manufacturing sales, compared with 30 per cent in 
the previous year. Whatever the special conditions attending so 
striking a rise—e.g., the rise in sales of petroleum, automobiles, air- 
craft and steel exceeding the rise in manufacturing sales as a whole— 
it is clear that mergers and the resultant increased concentration 
contributed in some measure to the rise in sales of the 100 largest. 

Table 2 records the changes in the share of sales between 1947 
and 1954 by the top four manufacturing firms in each of 367 in- 
dustries, divided into twenty industry groupings. Even these figures, 
though less conclusive than those presented in Table 1, are at least 
compatible with the finding of a trend toward increased concen- 
tration. In general, the top four firms showed a slight increase 
in their share of sales. In 41.43 per cent of the industries the top 
four firms showed an increase in their share of sales; in 38.99 per 
cent of the industries the four largest firms showed a decrease, and 
in 19.62 per cent of the industries total sales for the four largest 
firms remained almost unchanged. 

A weighting of industries by size, measured by value of shipments, 
however, provides a more striking indication of concentration and 
can be seen by examining the nation’s sixteen leading industries 
with shipments valued at over two billion dollars in 1947 or in 





6 Adelman, “The Measurement of Industrial Concentration,” Joc. cit., 274. 
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1954 or in both years. Between 1947 and 1954, the percent of the 
total value of shipments accounted for by the four largest firnis 
in each of these industries declined in eight and rose in eight 
and the percent of the total value of shipments accounted for by 
the eight largest firms in each of these industries rose in nine, 
declined in five and remained unchanged in two. An even more 
impressive indication of mounting concentration was the percent 
rise in the aggregate value of shipments for the great firms in these 
sixteen industries taken together. Between 1947 and 1954, the value 
of the shipments of the four largest firms rose from 32.3 per cent 
to 35.3 per cent of the value of the aggregate shipments and the 
value of the shipments of the eight largest firms rose from 38.3 
per cent to 51.0 per cent of the value of the aggregate shipments 
in these sixteen industries.’ 

Table 3 presents an analysis of the labor force by major industries 
(excluding agriculturc, government, education, non-profit and self- 
employed) for 1948 and 1956. In 1956 firms with over 10,000 
employees accounted for 19.4 per cent of the nation’s total labor 
force (including agriculture, etc.) as compared with 13.2 per cent 
in 1948.* 

The proportion of the relevant labor force (excluding agriculture, 
etc.) employed by firms with over 10,000 employees rose from 22.7 
per cent in 1948 to 28.5 per cent in 1956; furthermore, an increase 
of 8.4 per cent in the total number of firms between 1948 and 1956 
was paralleled by a 14.6 per cent increase in the number of large 
firms. Manufacturing showed the greatest tendency toward concen- 
tration. The total number of manufacturing firms decreased by 
almost 6 per cent and employed a labor force 7.3 per cent greater 
than in 1948, but the large firms increased by 27.7 per cent and 
employed a labor force 78.7 per cent greater than in 1948.° 





7 These calculations are based on data in Table 1017, Statistical Abstract of the 
United States 1957, 794-795. Fluid milk and other dairy products, a two billion dollar 
industry, was excluded from the 1947 census and therefore could not be included with 
the leading industries. 

® The percentage calculation for 1956 is based on estimates of occupational dis- 
tribution given in Table 257, Statistical Abstract of the United States 1957, 212. 

® The percentages of total employment for the largest firms tend to be overstated 
for two reasons: Firstly, in the petroleum and rubber industries, and to a lesser 
extent in chemical and metal products, the large firms have employees outside the 
industry of their principal activity as well as employees abroad (American and for- 
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Both mining and finance also showed increased concentration. 
Public utilities showed a decline, largely due to the shrinkage of the 
railroads. A slight rise in concentration was discernible in the whole- 
sale and retail trades. The service industries, a section of the 
economy that was expanding rapidly, more than doubled in total 
labor force but showed no tendency toward concentration around 
giant firms (see Table 3). 

In a hierarchically complex professional management, the number 
of top-level executives is also a significant criterion of bigness but 
unfortunately up-to-date data which would demonstrate the most 
recent trend are not available. The results of earlier inquiries into 
the changing origins and distribution of executives, however, would 
seem to support, at least inferentially, the impression of continued 
growing business concentration. In 1948 about 75 per cent of th 
chief executives of the large companies studied by Mabel Newcomer 
had come up by way of the promotion ladder, compared with some 
67 per cent in 1923 and about 40 per cent in 1899. In 1952, 13 
per cent of 7,000 business leaders were associated with firms with 
over $500,000,000 in annual sales; in 1928, the same proportion 
were with firms with over $50,000,000 in annual sales.'® 

The evidence presented here clearly suggests an increase in 
industrial concentration since 1947. It may well be that the eight 
year period studied is but a cyclical crest of rapid economic expansion 
during which certain industries and products grow fast while others 
grow slowly and that the relative rates of growth will be reversed in 
a succeeding trough period of business contraction. This, however, 
does not seem likely. The American commitment to world respon- 
sibility and a high standard of living go hand in hand with con- 
tinuing high productivity in just those major industries which have 
shown a great tendency to increased concentration. 





eign). Secondly, since the system of classifying firms in the Statistical Abstract of 
the United States was revised in 1954, pre-1954 and post-1954 figures are not entirely 
comparable. More adequate data would probably reduce the proportionate role of 
the large firms, but insufficiently to change our general conclusion. See Table 585, 
Statistical Abstract of the United States 1957, 482-483. 

10 Cited in Thomas C. Cochran, The American Business System (Cambridge, 1957), 
178-179. 
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TABLE 1. SHARE OF TOTAL VALUE ADDED BY MANUFACTURE BY THE 
LARGEST MANUFACTURING FIRMS, 1947 AND 1954 


Ranking 
Largest 50 firms 
Largest 100 firms 
Largest 150 firms 
Largest 200 firms 


Percent of value added 





1947 1954 
17 23 
23 30 
27 34 
30 37 


Adapted from Concentration in American Industry: Report of the Sub- 
committee on Antitrust and Monopoly of the Committee on the Judiciary, 
United States Senate, Eighty-fifth Congress, First Session, Washington, 


1957, p. 11. 


TABLE 2. CHANGE IN SHARE OF SHIPMENTS BY THE FOUR LARGEST 
FIRMS IN EACH OF 367 MANUFACTURING INDUSTRIES (COMPRISING 
20 INDUSTRY GROUPINGS), 1947 TO 1954 


Percentage of industries with four largest firms showing 














Increase 
Increases of of 1.9 Decreases of 
Sper 2per percent 2per Sper 
10 per cent cent to de- cent cent 10 per 
cent to99 to4.9 crease to4.9 to 9.9 cent 
or per per of 1.9 per per or 
Industry grouping® more cent cent per cent cent cent more 
All groupings 7.36 14.72 19.35 19.62 17.17 13.65 8.17 
Food & kindred 
products 14.29 14.29 25.72 11.43 22.86 22.86 8.57 
Tobacco manufacture -- — 25.00 — 25.00 50.00 _— 
Textile mill products 8.00 24.00 12.00 20.00 16.00 12.00 8.00 
Apparel & fabricated 
textile products 5.41 10.81 27.03 24.33 24.33 5.41 2.70 
Lumber & products 
(except furniture) 12.50 — 12.50 25.00 6.25 25.00 18.75 
Furniture & fixtures — 11.11 22.22 22.22 33.33 — 11.11 
Paper & allied 
products 12.50 -- — 12.50 25.00 25.00 25.00 
Printing & publishing — 1333 13.33 13.33 33.33 20.00 6.67 
Chemicals & allied 
products 12.50 15.63 21.88 21.88 15.63 3.13 9.38 
Petroleum & coal 
products — 33.33 — 50.00 16.67 —_ 
Rubber products _— — 25.00 — 25.00 25.00 25.00 
Leather & leather 
products 10.00 40.00 10.00 10.00 10.00 20.00 -- 
Stone, clay & glass 
products 4.17 2085 20.85 37.53 8.33 4.17 4.17 
Primary metal 
products 14.29 — 28.57 _- 21.43 28.57 7.14 
Fabricated metal 
products 4.17 16.67 12.50 12.50 16.67 20.85 16.67 
Machinery (except 
electrical) 6.06 18.18 24.24 24.24 12.12 15.15 —_ 
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TABLE 2 (concluded). CHANGE IN SHARE OF SHIPMENTS BY THE FOUR 
LARGEST FIRMS IN EACH OF 367 MANUFACTURING INDUSTRIES 
(COMPRISING 20 INDUSTRY GROUPINGS), 1947 TO 1954 


Percentage of industries with four large:t firms showing 





Increase 











Increases of of 1.9 Decreases of 
Sper 2 per per cent 2 per 5 per 
10 percent cent to de- cent cent 10 per 
cent to9.9 to 4.9 crease to 49 to 99 cent 
or per per of 1.9 per per or 
Industry Grouping® more cent cent per cent cent cent more 
Electrical machinery 5.55 1665 11.11 16.65 5.55 38.85 5.55 
Transportation 
equipment — 18.18 9.09 36.36 9.09 — 27.27 
Instruments & re- 
lated products — 14.29 28.57 28.57 14.29 14.29 _ 
Misc. manufactures 8.57 11.43 22.86 22.86 11.43 14.29 8.57 


Adapted from Concentration in American Industry, Report of the Subcommittee on 
Antitrust and Monopoly of the Committee on the Judiciary, United States Senate, 
Eighty-fifth Congress, First Session, Washington, 1957, Table 22, p. 27. 

a. An “industry grouping” comprises related individual industries. Thus “food and 
kindred products” includes 35 industries: meat products, dairy products, bakery prod- 
ucts, beverages, etc. The smallest number of industries in an industry crouping is 4 
and the largest is 37. 


TABLE 3. LARGEST FIRMS’ SHARE OF TOTAL EMPLOYMENT, 
BY INDUSTRY, 1948 AND 19568 











All firms Firms employing 10,000 or more 
Number Per cent 
Total employed Number of employed of total 
Industry (in thousands) firms (in thousands) employed 
1948 1956 1948 19560 1948 1956 1948 1956 
All industries 36,450 44,314 260 298 8,282 12,611 22.7 28.5 
Mining 898 795 3 3 50 94 5.5 11.8 
Construction 2,053 3,037 2 2 26 42 13 14 
Manufacturing 15,839 16,893 163 208 4,873 9,264 308 549 
Food & kindred 
products 1,464 1,578 17 23 463 531 31.6 33.6 
Textiles & t. 
products 2,566 2,263 11 «(14 183 244 22 2 
Lumber & 1. 
products 1,146 1,100 0 1 15 Ae) 14 
Paper & allied 
products 462 568 3 8 $7 155 12.4 27.3 
Printing & 
publishing 733 854 1 1 11 15 15 18 
Chemicals & allied 
products (in- 
cluding Eastman 
Kodak & 
Celanese 814 835 15 19 347 501 42.6 60.0 
Petroleum & coal 354 253 18 18 418 669 —c —c 


(excluding refining but in- 
cluding foreign employment) 
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TABLE 3 (concluded). LARGEST FIRMS’ SHARE OF TOTAL EMPLOYMENT, 
BY INDUSTRY, 1948 AND 19568 











All firms Firms employing 10,000 or more 
Number Per cent 
Total employed Number of employed of total 
Industry (in thousands) firms (jm thousands) employed 
1948 1956 1948 1956 1948 1956 1948 1956 
Rubber products 298 276 5 5 267 410 89.7 —C<c 
Stone, clay and 
glass products 520 569 7 5 113 106 21.7 18.6 
Metals & meta} 
products 6,519 7,627 80 105 2,867 4,440 44.0 58.2 
Primary metals 1,296 1,310 21 18 876 891 67.6 68.0 
Fabricated metals 1,004 1,247 5 8 116 172 116 13.8 
Machinery, except 
electrical 1,536 1,855 1424 342 576 22.3 31.1 
Electrical - 
machinery 1012 1,212 6 16 413 1,101 408 908 
Transportation 
equipment 1,397 1,795 30 37 1069 1,599 76.5 89.1 
Professional in- 
struments, etc 223 339 4 2 $1 101 22.8 29.7 
Other manufacturing 
including tobacco, 
Armstrong Cork Co. 
& misc. 592 597 5 a 69 $7 116 9.5 
Public Utilities 4,123 4,145 54 45 2,268 1,952 55.0 47.1 
Communication & 
other, except 
transportation na. 1,400 11 12 882 986 na. 70.4 
Transportation na. 2,745 43 33 1,386 966 na. 35.2 
Wholesale trade 1,985 2,974 2 3 29 135 1.4 4.5 
Retail trade 7,016 8,170 26 «626 840 999 12.0 12.2 
Finance, insurance 
and real estate 1,749 2,300 6 8 141 205 8.1 8.9 
Service industries 2,788 6,000 4 2 55 43 2.0 y 


a. Sources: M. A. Adelman, “The Measurement of Industrial Concentration,” Review 
of Economics and Statistics (November, 1951), XX XIII, Table 2A, p. 275; Statistical 
Abstract of the United States, 1957, Table 248, pp. 203-205; The Fortune Directory, 
Supplement to Fortune, July 1957; The 500 Largest U. S. Industrial Corporations and 
the 50 Largest Banks, Merchandising, Transportation, Life Insurance and Utility 
Companies and the 100 Largest Foreign Industrial Corporations; Moody's Bank and 
Finance Manual, 1947-1957; Moody’s Industrial Manual, 1947-1957. ; 


b. Excluding agriculture, government, education, self-employed and non-profit. 
c. The reason for the omission of a figure here is explained in the text. 


d. No answer. 





BOARD OF GOVERNORS v. TRANSAMERICA: 
VICTORY OUT OF DEFEAT 


by 


Epwarp S. HERMAN* 


Introduction 


On July 1, 1958, in order to comply with an order of the Board 
of Governors of the Federal Reserve System, issued under the au- 
thority of the Bank Holding Company Act of 1956,’ Transamerica 
Corporation (hereafter TA) split itself in two, placing its 329 bank- 
ing offices in 11 western states under the control of newly created 
Firstamerica Corporation, TA retaining control of its exclusively 
non-banking interests.?_ This spinoff marked the culmination of nearly 
two decades of conflict between the Board of Governors, on the 
one hand, and TA Corporation and its affiliated institutions, built 
up as an integrated group by A. P. Giannini and his successors, on 
the other. 

During the course of this extended and dramatic struggle, the 
Board of Governors carried out and decisively lost its first proceeding 
under Section 7 of the Clayton Act.* It is, of course, a common- 
place that successful antitrust prosecutions have too frequently failed 
to achieve the ends contemplated by their originators. The case 
brought by the Board of Governors against TA affords a curious 
reversal of pattern, since related developments subsequent to the 
Board’s 1953 setback have brought about results that are, in some 
respects, substantially beyond those aimed at by the Board at the 
inception of its case. 





* University of Pennsylvania. 

1 Act of May 9, 1956, 70 Stat. 133, Public Law 511. 

2 These non-banking interests included five insurance companies, two real estate 
and property development subsidiaries, a metal fabricating company, a seafood packer, 
and other minor subsidiaries and investments. The most important of TA’s non- 
banking subsidiaries was the wholly-owned Occidental Life Insurance Company of 
California, which had assets of $625 million and life insurance of $7.2 billion in force 
at the end of 1957. 

8 Act of October 15, 1914, 38 Stat. 732, 15 U.S. C. Sec. 18. 
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The present article represents an attempt to describe and analyze 
the origins of the conflict between the Board and TA, the Board’s 
Section 7 proceeding, and those subsequent developments that have 
enabled the Board to achieve victory out of apparent defeat. 


The Background of the Board Antitrust Proceeding 


On June 24, 1948, the Board of Governors of the Federal Reserve 
System initiated its first (and thus far, only) proceeding under 
the authority of Sections 7 and 11 of the Clayton Act, with the 
issuance of a complaint and notice of hearing to Transamerica 
Corporation.* TA had been organized under Delaware law in 
October, 1928, for the primary purpose of bringing under the con- 
trol of a single organization all of the banks and affiliated institutions 
built up by A. P. Giannini and his associates since the formation of 
the Bank of Italy (now the Bank of America National Trust & 
Savings Association) in 1904.5 During the twenty odd years be- 
tween its organization and the issuance of the Board complaint, TA 
acquired approximately 240 banking offices in California, 57 offices 
in Oregon, 7 in Nevada, 10 in Washington and 4 offices in Arizona.® 
Most of these acquired offices were promptly merged into the prin- 
cipal branch banks controlled by TA in each of those five states. 

This rapid expansion during a period of uncertainty and con- 
servatism in banking frightened and antagonized the federal bank 
supervisory authorities, who tended to regard TA as an uncontrolled 
juggernaut, dominated by a management with “a tendency to be 
more interested in creating an empire than operating a banking in- 
stitution and more interested in the market price than the soundness 
of the bank stock.” 7 During the late 1930’s and early 1940's, these 





# U. S. Board of Governors of the Federal Reserve System, In the Matter of 
Transamerica Corporation, Complaint and Notice of Hearing (June 24, 1948). Docu- 
ments in the record of this case which are cited below do not contain the full author 
citation included in this footnote, but merely distinguish between those introduced 
by the Board and by Transamerica Corporation. References to the transcript of the 
record in the case will be referred to as “R. —— .” 

S Board, Requested Findings of Fact Submitted by Counsel for the Board (April 
2, 1951), p. $; R. 223-4. 

© Board, Requested Findings of Fact, pp. 8-12. 

7 Board Exhibit 38 (a confidential draft, dated February 13, 1943, in which the 
Board lists the factors underlying its policies toward TA, in preparation for a con- 
ference with A. P. Giannini), p. 3. 
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supervisory authorities held a number of conferences with TA group 
representatives, in the hopes of restraining the expansion of TA by 
means of “moral suasion.” Such efforts proved unsuccessful, and in 
1942 the three federal agencies came to an agreement that they 
should, “under existing circumstances, decline permission for the acqui- 
sition directly or indirectly of any additional banking offices or any 
substantial interest therein by Transamerica: Corporation, Bank of 
America N. T. & S. A., or any other unit of the Transamerica group.” ® 
Implementation of this agreement made it impossible for TA to con- 
vert any of its acquired offices into branches of its major banks, since 
this required federal supervisory approval, but it did not prevent 
further bank stock acquisitions by Transamerica Corporation itself. 
which, as a holding company, was not obligated to clear its stock 
acquisitions with any authority. This was made painfully evident 
in 1943 when Board protests at a TA campaign to acquire stock 
in the 30 branch Citizens Bank of Los Angeles were met with a curt 
denial of any Board authority in the matter.® 

The Citizens Bank episode impelled the Board toward a more in- 
tensive search for means of curbing the expansion of TA. Consider- 
ation was given to the possibilities of bank holding company legislation 
or the modification or cancellation of voting permits previously granted 
to TA by the Board under the bank holding company provisions of 
the Banking Act of 1933.'° Furthermore, the Board was informed at 
this time by its general counsel that it possessed hitherto unused and 
unrecognized powers under the Clayton Act that would provide the 








8 Board Exhibit 35 (a letter from the Board to Transamerica, dated February 
14, 1942, signed by Board Secretary Chester Morrill, and initialed by Comptroller 
Preston Delano and Chairman of the FDIC, Leo Crowley). 

2 Board Exhibits 40, 42. 


10 Act of June 16, 1933, 48 Stat. 186, 12 U. S. C. Sec. 61. Under this Act, bank 
holding companies were required to apply to the Board for a voting permit to vote 
the shares of banks they controlled; and companies receiving voting permits were 
required to submit to periodic examinations by the Board. However, the Act was 
applicable only where a bank in the holding company group was a member bank of 
the Federal Reserve System, and where the holding company urgently desired to vote 
the stock it owned in such bank. There were a number of devices in common use 
that enabled bank holding companies to maintain contro] while foregoing the voting 
of shares. See, Control of Bank Holding Companies, Hearings on S. 880, S. 2350, and 
H. R. 6.27, before the Senate Committee on Banking and Currency, 84th Cong., Ist 
Sess. (1955), pp. 55-58; CCH, Federal Banking Law Reporter, Vol. 2, 43, 211-43-238. 
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basis for a Section 7 proceeding.’? The Board did begin its sponsor- 
ship of bills for the regulation of bank holding companies in March, 
1945, but it postponed consideration of any independent antitrust 
action pending the outcome of an inquiry into the possibilities of a 
Sherman Act proceeding against TA, which was then in process at 
the Department of Justice. 

At the end of October, 1945, the Department of Justice informed 
the Board that there was inadequate evidence of abuse of power to 
sustain a Sherman Act charge against TA.’* This eliminated a po- 
tential jurisdictional conflict and cleared the way for a Board pro- 
ceeding, which was decisively stimulated in 1946 and 1947 by a 
threatened breakdown of the 1942 agreement among the supervisory 
authorities to resist the further expansion of the TA system. After 
Mr. John Snyder became Secretary of the Treasury in 1946, “new 
branches were established in an increasing number of cases under 
permissions granted by the Comptroller.” ** Reports were received 
by the Board that considerable pressure was being applied to the 
Comptroller to sanction the branching of the many banks which TA 
had been acquiring over the years. It was apparent that if any 
action was to be taken to halt the expansion of TA, such action would 
have to be carried out by the Board, and promptly if it was expected 
to prevent the conversion of the many TA-owned banks into branches 
of TA’s large branch systems. The Board thereupon voted to investi- 
gate the possibility of a Clayton Act proceeding against TA, and 
exacted a promise from the Comptroller to defer consideration of 
TA’s applications for the branching of 36 offices pending the outcome 
of the Board inquiry. 

Following this preliminary investigation, the Board voted to initiate 
an action against TA and issued its complaint to that organization 
on June 24, 1948. The Board informed the Attorney-General, the 
Chairman of the Federal Deposit Insurance Corporation, and the 
Comptroller of the Currency that such proceeding had been under- 
taken, the Comptroller reassuring the Board on August 30 that he 





11 ~R. 590-591; Board Exhibit 43 (a memorandum from general counsel to the 
Board, dated July 26, 1944, entitled “Responsibilities and Powers of Board under the 
Clayton Act”). 


12 R. 594, 603-4. 
318 Marriner Eccles, Beckoning Frontiers (New York: Knopf, 1951), p. 449. 
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would withhold action on the applications of the Bank of America 
to take over and branch TA’s majority-owned banks in California, 
“so that no question might be raised as to possible interference with 
the Board’s actions.” '* Thus, despite the breakdown of the unified 
opposition of the supervisory authorities to any further expansion of 
TA, the Board was able to forestall the branching of the smaller 
TA-owned banks into its major institutions and commence an action 
with considerable potential for limiting the expansion of the TA group. 
We turn now to the Board proceeding against TA. 


The Board Case 


Section 7 of the Clayton Act prohibits stock acquisitions whose 
effects “may be” to lessen competition substantially, restrain trade, or 
tend to create a monopoly. In the Board proceeding against TA, 
primary emphasis was given to an alleged tendency to the creation 
of a monopoly in the commercial banking business, counsel for the 
Board (Mr. J. Leonard Townsend) stating at one point that “‘it is 
our opinion that only upon failure to sustain the charge of tendency 
to monopoly do the other two prohibited effects become important 
in this case.” '* Proof of a tendency to monopoly was regarded by 
counsel for the Board as “almost entirely a statistical question,” ** 
to be inferred from the 680 TA group acquisitions carried out between 
1904 and 1948, and the steadily increasing percentages of banking 
offices, deposits and loans controlled by the TA group in the five- 
state area.’” 





14 Quoted in ibid., p. 453. It is interesting to note that in 1950, contrary to his 
agreement with the Board, the Comptroller of the Currency agreed to issue permits 
to the Bank of America to establish branches at 27 California locations at which TA 
controlled banking offices. The Board thereupon obtained an injunction from the 
Court of Appeals for the Ninth Circuit, preventing the use of the granted permits. 
The branching of the 27 locations was then carried out in violation of the Court 
decree; however, these offices were shortly thereafter restored to their former status, 
following the conviction of TA, L. M. Giannini, and Sam Husbands, for contempt of 
court. Board of Governors v. Transamerica Corporation, 184 F. 2d 311 (1950); In 
re Transamerica Corporation, 184 F. 2d 319 (1950). 


15 R. 4080. 
16 = R. 6512. 


17 Between 1928 and 1948, the TA group increased its percentage of banking 
offices controlled within the five state area from 27 to 41 percent, of bank deposits 
from 24 to 39 percent, and of bank loans from 23 to 50 percent. It should be noted 
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The role of the clause prohibiting acquisitions that might Jessen 
competition substantially, changed drastically during the course of 
the TA proceeding. In the early stages of the case adverse com- 
petitive effects stemming from TA’s bank stock acquisitions were vir- 
tually conceded to be absent, since it is “patent on the face of the 
statistics . . . that there is competition.” ** The Hearing Officer was 
persuaded by counsel for the Board to exclude evidence as to the 
state of competition in banking on the grounds (1) that “it is not 
relevant to the issues before me,” and (2) “counsel for the Board 
has conceded its existence.” '*® However, as the case progressed, more 
and more weight was given to competitive effects, until, in the brief 
submitted by the Board to the Court of Appeals for the Third Circuit, 
the lessening of competition argument was elevated to virtual equality 
in importance with the allegation of tendency to monopoly. Never- 
theless, much damage was done the Board’s case by the early deem- 
phasis of competitive effects, and the residue of inconsistencies and 
absurdities resulting from inadequate integration of these two major 
strands of argument. 

In the Board analysis, banking markets were local and the area 
of effective competition in banking was the community in which a 
banking office is located. Board Exhibit 257 was prepared specifically 
to show the distribution of TA bank acquisitions by community 
throughout the five-state area. Counsel for the Board was able to 
demonstrate by means of this exhibit that between 1924 and 1947 
the TA group acquired two or more banking offices in at least 100 
separate communities. These multiple local acquisitions may be found 
in both large and small communities. In the Board view, the evi- 
dence provided by this exhibit overwhelmingly supported the con- 
tention “that actual competition has systematically and continuously 
been eliminated by the acquisitions of TA and its predecessors.” 7° 
Furthermore, “the evidence is equally clear as to the elimination 
of potential competition. The very existence of the TA banking 





that most of this expansion took place during the period from 1928 to 1940; subse- 
quent growth in occupancy in the five state area, in terms of banking offices, amounted 
to approximately 2 percent. Board, Findings as to the Facts, Conclusion and Order 
(March 27, 1952), pp. 17, 20. 


18 R. 6401. 


19 R. 8287 
20 Board Brief to CCA (1953), p. 30. 
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empire is a deterrent to those who otherwise would be willing to 
enter the field . . . [and] the acquisition of almost 700 banks and 
branches, the dissolution of the banks acquired, and the merging 
of their assets into . . . one or another of the TA group banks 
forever put an end to all potential competition between these in- 
stitutions.” 7? 

With respect to the third type of “effect” prohibited by Section 7, 
restraint of trade, counsel for the Board contended that the closing 
up of approximately 200 of the 680 banking offices acquired by 
the TA group over the years “itself constituted a restraint of com- 
merce, and . . . on that particular subject I am prepared to stand 
on that particular evidence, freely conceding that we did not. . 
produce evidence touching upon other forms of restraint of com- 
merce as, for example, victimization, or other attendant evils which 
are supposed to be the concomitants of monopoly power.” ** 

The Board case was lost partly for reasons outside of Board 
control. Thus, for example, the absence of any serious evidence of 
abuse of power, or deterioration of business performance, undoubt- 
edly diminished the impressiveness of the Board’s exclusively statistical 
description of the growth and power of the TA system. Further- 
more, the legal precedents available to support a monopoly case 
involving an alleged “tendency to monopolization,” extending over 
many more or less discreet markets, and involving the very special- 
ized business of commercial banking, were of dubious applicability. 
Ultimately, the Board rested its legal case on the 1949 decision in 
Standard Oil Company of California v. United States,2* which in- 
volved the oil business (v. banking), exclusive dealing under Sec- 
tion 3 of the Clayton Act (v. stock acquisitions under Section 7), 
vertical integration under loose-knit arrangements (as opposed to 
basically horizontal and close-knit relationships), and expansion 
within a single market area (v. growth over a series of allegedly 
isolated markets). The tenuous character of this analogy undoubt- 
edly contributed to the unwillingness of the court to sustain the 
Board’s charges. 





21 = Ibid., p. 32. 
22 Counsel for the Board, at R. 6404. 
23 337 U.S. 293 (1949). 
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However, the Board case was also lost as a consequence of 
mismanagement. Crucial concepts were defined vaguely or narrowly 
and handled inconsistently, and opportunistic arguments played an 
unduly large role in the Board’s presentation. The Board view of 
the scope of banking markets, for example, is an acceptable first 
approximation, at least as regards bank lending to small and medium 
sized business firms. However, banking markets are much more 
complex and interlinked than is indicated by the community view, 
and a less rigid insistence on local lending and a greater recog- 
nition of the existence of a substantial group of intermediate sized 
borrowers who are able to go beyond the local bank to obtain funds 
in the nearest metropolitan money market, would not only have en- 
hanced the realism of the Board’s analysis of markets,** it would also 
have provided a rationale in terms of market structure for the Board 
exhibits having a geographic scope beyond the community level. 
It should also be noted that 38 of the 48 banks involved in the 
Board divestment order were located in communities without any 
other TA group office; so that according to the Board conception 
of the relevant market in banking, their acquisition could not have 
diminished competition. 

Equally serious, throughout the course of the TA hearings counsel 
for the Board oscillated frequently and in unpredictable fashion 
between the community view of banking markets and the implicit 
assumption that the entire five-state area in which TA holds banking 
offices wits the market area appropriate to an analysis of com- 
petition and monopoly. This confusion undoubtedly resulted, in 
part, from Mr. Townsend’s emphasis on a statistical demonstration 
of a “tendency to monopoly,” and from his mutually exclusive 
definitions of monopoly as single firm control of a market and 
competition as the absence of single firm control.#* It is very easy 
to slip from a broad statistical view of a tendency to monopoly into 
the assumption that the five-state area is a meaningful market area. 
This is particularly true when it is desired to avoid the painful 
details involved in demonstrating specific adverse effects, since if 
TA is still only “tending” to monopoly, it has not yet achieved 





24 David A. Alhadeff, Monopoly and Competition in Banking (Berkeley: Uni- 
versity of California Press, 1954), pp. 40-46. 


25 R. 85-86, 4100, 9272. 
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monopoly and the market is consequently still “competitive.” This 
inconsistency in conception of the appropriate market culminated 
in the ultimate finding by the Board that the effect of TA’s acqui- 
sitions may be to substantially lessen competition, restrain commerce 
and tend to create a monopoly in commercial banking in the five- 
state area.*° The Court of Appeals concluded that this basic Board 
finding “fails for want of a supporting finding that the five states 
constitute a single area of effective competition among commercial 
banks and flies in the face of its own finding that the local community 
is the true competitive banking area.” 77 

Although the fundamental charge against TA was an alleged 
tendency to monopoly, this concept was handled in a vague and 
unconvincing manner. At one point counsel for the Board asserted 
that TA has reached a point where it was tending to monopoly 
“somewhere between 1904 and the present time . . . [but] I couldn’t 
say when, any more than I think anyone else could say when...” ™ 
He went on to say that “if this curve of purchases or percentages 
were going downhill we think the evidence would point to no ten- 
dency toward a monopoly; but because the curve has never ceased 
going upwards we say that a 40-year period of time is ample for 
the administrative agencies charged with this problem to appraise 
the direction in which these acquisitions are moving.” ** In the view 
of counsel for the Board, objective tests of behavior and performance 
are irrelevant to establishing a tendency to monopoly, since a firm 
tending to monopoly is aiming at 100 percent market control and 
is therefore likely to use its greater efficiency to reduce prices and 
offer superior services to its customers in order to win patronage.*° 
This left the question of standards for determining the existence of 
a tendency to monopoly somewhat unsettled, and lent force to the 
court’s ironical observation that “the Board paints with an exceed- 
ingly broad brush... .” *? 





26 Board, Findings as to the Facts, Conclusion, and Order (March 27, 1952), p. 24. 


27 Transamerica Corporation v. Board of Governors of the Federal Reserve Sys- 
tem, 206 F. 2d 163, 169 (1953). 


28 6R. 6460. 
2 R. 6513. 
30 R. 4047, 4087, 6411-2. 


81 206 F. 2d 163, 169 (1953). It might also be noted that the Board’s handling 
of this issue suffered from several additional defects: (1) the assumption that firms 
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The Dissociation of Transamerica and Bank of America 


The Board’s order to Transamerica was set aside by the Court 
of Appeals for the Third Circuit on July 16, 1953. A petition was 
thereupon submitted to the Supreme Court of the United States, 
on behalf of the Board, requesting a review of the lower court 
decision. This petition was denied by the Supreme Court on Novem- 
ber 30, 1953,5* and the Board shortly thereafter officially terminated 
the Transamerica case. At that point the prospects of any breakup 
of the Transamerica group, or even of any supervisory restraint 
on the further expansion of this system, seemed quite remote. Never- 
theless, the Board proceeding was hardly concluded before the 
Transamerica system was shattered by a conflict between TA and 
the Bank of America that established a de facto separation of in- 
terests far more profound than might have been reasonably expected 
on the basis of any court imposed action.** 


This split was an immediate consequence of a struggle for suc- 
cession to power within the TA group that followed the death of 
L. M. Giannini in 1952, but it was based ultimately on a gradual 
weakening or elimination of the principal formal and substantive 
control relationships that had tied the two major group institutions 
together. These control relationships had been of a peculiar variety. 
Thus, although TA was brought into existence as a peak organi- 
zation to hold controlling stock interests in the major subsidiaries 





“tending to monopoly” are striving for control of 100 percent of the market is un- 
realistic and unverifiable; (2) the view that monopolistic tendencies only manifest 
themselves when complete market control is attained is contrary to the evidence 
regarding actual market behavior and performance (see Corwin Edwards, Maintaining 
Competition (New York: McGraw-Hill, 1949), p. 93; (3) the assumption that 
efficiency in the banking business is a simple function of size is of questionable validity 
and hardly likely to provide a strong inducement to the courts to force decentralization 
in banking. 

32 Board of Governors of the Federal Reserve System v. Transamerica Corpora- 
tion, cert. den., 346 U. S. 901 (1953). 

88 The Board’s order to TA actually called for a divestment of stock of all of 
TA’s bank holdings in the five state area, except Bank of America. The Board ex- 
plained this in terms of the strength of personal association and similar intangible 
factors unifying the two organizations, which “provide sound reason to believe that 
even if Transamerica were required to divest itself of the stock it now holds in 
Bank of America [only 5.6 percent at time of issuance of the order], the existing 
relationship between Transamerica and Bank of America would continue.” Board, 
Findings as to the Facts, Conclusion and Order (March 27, 1952), p. 24. 
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of the system, its control of the Bank of America was largely formal 
since the Bank was the core organization in the system, to which 
TA was in many respects a mere auxiliary,** and since both or- 
ganizations were subject to the personal domination of A. P. and 
L. M. Giannini. 

A dominant role in the formation and expansion of the TA 
group was maintained by a single individual, A. P. Giannini. Be- 
tween 1904 and 1930 Mr. Giannini held and applied the power 
to make the major policy decisions within the group. He founded 
the Bank of Italy and supervised and directed it and its affiliated 
institutions during the period of truly spectacular growth of the 
TA system. A. P. Giannini’s dynamic and aggressive personality 
served to reinforce his historically based strategic position within the 
group. Between 1930 and February 1932, control of the TA system 
was voluntarily relinquished by A. P. Giannini to a newly installed 
management group; however, dissatisfaction with the policies of 
this new group led to a proxy fight and a triumphant return of 
A. P. to the helm of the TA system.** From 1932 up to sometime 
in 1952, effective and unchallenged control of the proxy machinery 
of Bank of America and TA was maintained by the Giannini domi- 
nated management which was installed in both corporations in Feb- 
ruary, 1932. At the time of the initiation of the Board proceeding, 
the majority of the members of the boards of both TA and Bank 
of America consisted of directors appointed by A. P. Giannini in 
1932. The majority of subsequent appointees to these boards were 
close associates of A. P. and L. M. Giannini.* 

Personal or small group domination of the TA system has been 
facilitated by a wide distribution of the voting securities of the 
principal group institutions. The shares of TA in 1948 were dis- 





34 TA was created, in part, to insulate the stock of the predecessors of Bank of 
America from the increasing speculation and manipulation encountered on the stock 
market. It also functioned for many years as the principal bank buyer for Bank of 
America, and TA acquired a number of non-banking affiliates that served primarily 
as instrumentalities of the Bank of America. Board, Requested Findings of Fact, p. 5; 
R. 223-4. 

8S For discussion of this notable proxy fight, see Julian Dana, A. P. Giannini 
(New York: Prentice-Hall, 1947), pp. 185-214; Marquis and Bessie James, Biography 
of a Bank (New York: Harper, 1954), pp. 305-345. 

386 Board, Requested Findings of Fact, pp. 51-52; R. 1734-S. 
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tributed among more than 150,000 stockholders, with no individual 
or institution holding 1 percent of the aggregate shares. TA held 
in excess of 99 percent of the stock of Bank of America from 1928 
up to 1937. During the latter year, “as a preliminary step in 
order eventually that Transamerica Corporation may no longer be 
classified as a ‘holding company affiliate’ of member banks within 
the meaning of the Federal banking Jaws,” *? TA distributed 58 
percent of its holdings of Bank of America stock to the stockholders 
of TA. Subsequent distributions and sales of Bank of America stock 
reduced TA’s holdings to approximately 23 percent by the time 
of the commencement of the Board proceeding in 1948. By the end 
of 1952, TA had disposed of all of its stock in Bank of America. 
The unity of the TA group was seriously weakened during the 
course of the TA proceeding by the deaths of A. P. Giannini (1949) 
and L. M. Giannini (1952). In the Board argument, and in reality, 
domination of the group by the Gianninis was the central unifying 
agency within the group. The TA divestment of Bank of America 
stock and the death of the Gianninis eliminated the principal formal 
and de facto control relationships between TA and Bank of America. 
The integration of these two institutions depended, at that point, 
on the force of tradition, the familiarity of personnel, and the in- 
terests deriving from the complementarity of business relationships. 
The community of interest and tradition binding these two 
organizations together proved to be inadequate to the task in the 
face of the emergence of a strong and independent individual to 
dominance over TA Corporation. Mr. Frank N. Belgrano, Jr., had 
been brought in from the presidency of the First National Bank of 
Portland, a large TA controlled branch bank in Oregon, to fill the 
vacancies on the TA Board and Executive Committee created by 
the death of L. M. Giannini.** Mr. Belgrano appeared to many 
to be a strong candidate for the presidency of the Bank of America, 
the top executive position in the TA group. However, he was passed 
over for this position in favor of Mr. Carl Wente, and assumed 
instead the presidency and chairmanship of the Board of TA Cor- 
poration. There is little doubt that the death of the Gianninis 





87 Excerpts from a letter sent by TA to its stockholders on May 14, 1937, for the 
purpose of explaining the proposed distribution of Bank stock. 
38 TA Annual Report for 1952, p. 13. 





Pee ee 2 


er 











BER A oR cc a. dacs Eek 


ik bates EE SO, 


feos 


Sar CE et ee 


ae ped 2h 


oe pete. 


it JOR FO! ABEL wit 


Wa A Oe BLS. 











VICTORY OUT OF DEFEAT 533 





altered Belgrano’s feeling of commitment to a larger group entity, 
but it is impossible to assess the extent to which the outcome of the 
struggle for control of the Bank of America affected his subsequent 
behavior. 

Following the conclusion of the Board’s unsuccessful proceeding 
against TA, it was the unquestioned expectation of almost all con- 
cerned that TA’s California and Oregon offices, which the Comp- 
troller of the Currency had approved for fusion into Bank of 
America and the First National Bank of Portland, would be merged 
forthwith. In February, 1954, the First National did absorb TA’s 
other majority-owned banks in Oregon, but, to the shock and 
dismay of Bank of America officials, Mr. Belgrano refused to sell 
TA’s majority-owned banks in California to Bank of America. Mrs. 
Claire Giannini Hoffman, the daughter of A. P. Giannini, and a 
member of the board of Bank of America, appeared before the 
board of TA to plead with that group that the sale was in accord 
with the express wishes of A. P. and L. M. Giannini, and the 
Bank of America circularized its stockholders deploring TA’s action.*® 
Nevertheless, Belgrano was able to carry his point, and instead of 
relinquishing his California banking interests to Bank of America, 
he quickly embarked on his own bank expansion program in Cali- 
fornia. TA absorbed the sizable San Francisco Bank and several 
smaller California institutions, and on November 30, 1954, merged 
all of its California banking offices into the First Western Bank and 
Trust Company, with 54 offices and deposits of $745,503,158. 

Thus, instead of TA’s majority owned banks in California enter- 
ing the Bank of America, or returning to an inconclusive independence 
following divestment (as would have resulted from Board victory 
in the case), they provided the nucleus for a large and powerful 
competitor to the Bank of America. The drastic alteration in the 
relationships of the TA banking interests and Bank of America was 
recently accorded recognition by the Board of Governors when it 
approved the acquisition of the $1.2 billion California Bank, by 
Firstamerica Corporation (the bank holding company successor to 
TA), for subsequent merger or consolidation with First Western 





39 Robert Sheehan, “ ‘Another Giannini,’ ” Fortune, April, 1957, p. 172. 
40 TA Annual Report for 1954, pp. 7-8. 
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Bank and Trust Company.** With resources in excess of $2 billion, 
the newly merged bank would be the third largest in California (the 
eleventh largest in the country) and the first competitor of Bank of 
America with a well entrenched position in both northern and southern 
California.*** 


The Bank Holding Company Act of 1956 and Its Effects 
on the Transamerica Group 


The Bank Holding Company Act of 1956 was, in considerable 
measure, a product of the expansion of the TA system and the fears 
thereby engendered among the federal bank supervisory authorities 
and members of Congress. The Board of Governors of the Federal 
Reserve System played a strategic role in the process of building up 
these fears and translating them into regulatory legislation. 

The Board made its first public recommendation of more sub- 
stantial bank holding company legislation at the end of 1943, a year 
of frustrated effort to restrain the expansion of TA; and it began 





41 Statement of Board of Governors, Application of Firstamerica Corporation, 
January 14, 1959. CCH, Fed. Banking Law Rep. 93,019. 

412 In a most unusual challenge to Board authority and judgment in this matter, 
on March 30, 1959, the Department of Justice filed a civil suit charging that the 
merger of First Western and the California Bank would violate Section 7 of the 
Clayton Act as well as Section 1 of the Sherman Act. This was done despite a 
detailed consideration by the Board of the probable competitive effects of the merger, 
in the light of Section 7 of the Clayton Act and the recent elucidation of this Section 
in the Bethlehem-Youngstewn merger decision. 

The Board majority (5-1) was impressed by the facts that First Western and the 
California Bank are largely complementary in area served (with only 4.5 percent of 
Los Angeles area deposits involved in an overlap of their primary market areas); that 
after the merger, the new bank would control only 15 percent of bank deposits in 
Los Angeles, in contrast with 41 percent for Bank of America and 27 percent for the 
Security First National Bank; and that 45 banks with head offices in Los Angeles 
assure an adequate number of alternative sources of banking services. 

It might be noted, however, that the Board found little substance in the Firstamerica 
claims of positive benefits likely to flow from the proposed merger. The Board decision 
rested largely on the absence of probable immediate and substantial detrimeptal effects 
stemming from the merger. Furthermore, the Board chose to attach modest weight 
to the probable effects of the merger on potential competition, despite the reference 
to the Section 7 criteria developed in Judge Weinfeld’s Bethlehem decision and the 
explicit notice taken by the Board of the implications for potential competition of 
the fact that First Western has 35 applications for de novo branches pending, of which 
10 are in the Los Angeles area. 


42 Board of Governors, Annual Report, 1943, p. 35. See supra, p. 4. 
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a regular sponsorship of bills to this end, with the introduction of 
H. R. 2776 in the House on March 26, 1945. In the course of 
extensive hearings on proposed bank holding company legislation 
held in 1947, and regularly thereafter, the Board consistently and 
vigorously argued that existing controls over bank holding company 
expansion were inadequate and that corrective legislation was needed. 
It is clear that the urgency of the proposed legislation derived 
almost entirely from the desire to halt the continued expansion of 
the TA group. In the 1947 hearings, for example, Marriner Eccles, 
Chairman of the Board, observed that “there is one case where a 
holding company management has openly defied the Board in its 
attempts to halt an unbridled bank expansion program. I refer 
to the Transmerica Corp. .. .” * In 1950, Senator Tobey, who 
introduced S. 827 during the 80th Congress, engaged in the following 
exchange with Board Chairman McCabe: 


Senator Tobey. You know this legislation was aimed at that 
[Giannini] crowd, do you not? It was aimed at their extension 
of power and the apprehension we had that they would keep 
on. . . . Will this bill put a road block on the Giannini crowd 
in their extension of power all over this Nation? . 

Mr. McCabe. I would say that if this bill had been in effect 
15 or 20 years ago in the form in which we are submitting it 
here today, that you probably would not have some of the diffi- 
culties that you have in mind. 


A similar preoccupation with the expansion of the TA group is 
also evident in the hearings held immediately prior to the passage 
of the 1956 legislation.* 

The Bank Holding Company Act of 1956 provided that no bank 
holding company could acquire direct or indirect control of 5 or 
more percent of the voting shares of a bank without the approval 





43 Providing for Control and Regulation of Bank Holding Companies, Hearings 
on S. 827, Senate Committee on Banking and Currency, 80th Cong., ist Sess. (1947), 
p. 22. 

“4 Bank Holding Bill, Hearings on S. 2318, before a Subcommittee of the Senate 
Committee on Banking and Currency, 81st Cong., 2d Sess. (1950), pp. 26-27, 30. 

45 Control of Bank Holding Companies, Hearings on S. 2577, before the Senate 
Committee on Banking and Currency, 84th Cong., 2d Sess. Pt. 2 (1956), pp. 45, 66. 
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of the Board of Governors. In determining whether or not to ap- 
prove any acquisition under this section, the Board is instructed 
to take into account the financial condition and prospects of the 
holding company, the character of the management, the needs and 
welfare of the communities concerned, and “whether or not the 
effect of such acquisition or merger or consolidation would be to 
expand the size or extent of the bank holding company system 
involved beyond the limits consistent with adequate and sound bank- 
ing, the public interest, and the preservation of competition in bank- 
ing.” *? This, of course, gave the Board the legal power which it 
had sought since the early 1940’s to restrain the expansion of bank 
holding companies.“* The Act of 1956 does not enable the Board 
to force a divestment of bank stock or assets previously acquired, 
but the powers of the Board under Section 7 of the Clayton Act 
are still operative, and the Board’s interest in divestment and disso- 
lution as a remedy for the TA situation was greatly reduced by the 
split between Bank of America and TA.* 

From the earliest years of conflict between the Board and TA 
the Board had been concerned not only with the rapid and un- 
controlled expansion of TA’s banking interests, but also with the 
fusion under a single control of banking and extensive non-banking 
interests. In its 1943 bill of particulars against the management of 
the TA group, four of the ten points raised by the Board related 
to policies based on the affiliation of banking and non-banking in- 
terests,® and in the hearings held on proposed bank holding company 





46 70 Stat. 133 (1956), Public Law 511, Sec. 3(a). 

47 = Ibid., Sec. 3(c). 

48 As noted earlier, the Board had attempted to restrain the expansion of Trans- 
america in the early 1940’s by means of moral suasion. This early effort was ineffec- 
tive, largely because it was without legal force. In his cross-examination of Mr. 
Eccles, counsel for TA elicited the statement that “We knew that we had no legal 
authority to curb a bank holding company from buying either the stock . . . or the 
assets of a bank.” R. 850. 

49 As was pointed out earlier, the situation has altered so significantly that the 
Board has recently held the merger of TA’s California banking interests with the $1.2 
billion California Bank of Los Angeles, to be consistent with Section 3(c) of the Act 
of 1956. 


50 Board Exhibit 38, op. cit., supra, n. 7, pp. 1-2. The two most important accu- 
sations contained therein are that the TA management: “2. Financed expansion by 
loans within the group. . . . 7. Maintained an unnecessarily complex corporate struc- 
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legislation from 1947 through 1956, the separation of banking and 
non-banking interests provided by the various bills was viewed by 
the Board as “among their most salutary requirements . . .” 5’ The 
Bank Holding Company Act of 1956 requires that bank holding 
companies, with a few exceptions, must divest themselves of direct 
or indirect ownership or control of 5 or more percent of the voting 
shares in non-banking companies by two years after the enactment 
of the act, with possible additional extensions up to three years at 
the discretion of the Board of Governors.** The principal exception 
to this requirement stipulates that shares in a financial, fiduciary or 
insurance company may be retained if the Board decides, on the 
basis of a hearing, that it is “so closely related to the business of 
banking or of managing or controlling banks as to be a proper 
incident thereto...” * 


Transamerica registered as a bank holding company shortly after 
the Act of 1956 became effective, and on December 26, 1956, it 
filed with the Board of Governors a request that its holdings in 
its wholly owned subsidiary, Occidental Life Insurance Company of 
California, be exempted from the divestment requirements of the Act 
under Section 4(c)(6).5* Following a hearing held to consider the 
TA petition, the Hearing Officer transmitted a report and recom- 
mendation to the Board unfavorable to TA’s request, and on August 
20, 1957, the Board issued an order formally denying TA’s petition.** 
Contrary to the expectation of many,** TA decided to adjust its 





ture and shifted substandard assets from the bank to one or more of such corporations 
and back again.” 

51 Marriner Eccles, Providing for Control and Regulation of Bank Holding Com- 
panies, Hearings on S. 827, before the Senate Committee on Banking and Currency, 
80th Cong., ist Sess. (1947), p. 14. See also, Control of Bank Holding Companies, 
Hearings on S. 880, S. 2350, and H. R. 6227, before the Senate Committee on Banking 
and Currency, 84th Cong., ist Sess. (1955), pp. 44, 46, 64-67. 

52 70 Stat. 133 (1956), Public Law 551, Sec. 4. 

$3 Sec. 4(c) (6). 

54 Occidental was the only non-banking subsidiary for which TA requested exemp- 
tion from the application of Section 4. 

55 “Application of Transamerica Corporation Relating to Occidental Life Insurance 
Company of California” (to which is appended the Report and Recommended Decision 
of the Hearing Officer), Federal Reserve Bulletin, September, 1957, pp. 1014-1035. 

56 “Holding Company Scene Shifts to New York,” Burroughs Clearing House, 
November, 1957, pp. 54-56. 
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affairs in conformity with the Board’s order, rather than test the 
Act in the courts. This necessitated a spinoff of either TA’s banking 
or non-banking interests. As already noted, TA elected to keep all 
of its non-banking subsidiaries and interests under the corporate name 
“Transamerica” and spin off its banking facilities into a newly formed 
pure bank holding company. This plan was approved by the Board 
and carried out on July 1, 1958, with the opening for business of 
Firstamerica Corporation. 


Summary and Conclusions 


The rapid expansion of the TA system from the time of its 
organization in 1928 through the Great Depression, was viewed 
with increasing disfavor in the late 1930's and early 1940’s by the 
federal bank supervisory authorities. Without adequate legal au- 
thority to halt bank acquisitions by TA or to compel a separation 
of its banking and non-banking interests, the supervisory authorities 
were forced to resort to moral suasion and extra-legal pressures to 
persuade TA to restrain its expansion. These efforts proved to be 
unavailing, and in 1948 the Board of Governors of the Federal 
Reserve System initiated its first proceeding under Section 7 of the 
Clayton Act, to halt an alleged tendency toward the monopolization 
of the banking business in the five states in which TA then operated. 

The Board case against TA rested largely on statistical evidence 
of the growth, acquisitions, closures and market occupancy of the 
TA group. The case was lost as a result of the inadequacy of legal 
precedents, the absence of any serious proof of abuse of power or 
other adverse effects of the expansion of the TA group, and a 
vague, inconsistent, and opportunistic handling of basic concepts 
and analysis that seriously weakened a case resting heavily on in- 
ferences relating to structural change. 

The decisive defeat suffered by the Board in 1953 seemed to 
remove any major barrier to the further expansion of the TA group. 
Nevertheless, a series of developments set in motion largely by the 
Board’s efforts to restrain the growth of TA soon emerged to disrupt 
and restrain the TA group to a degree beyond the capabilities of the 
earlier unsuccessful Section 7 proceeding. The first of these develop- 
ments was a breakdown of the close and cooperative relationship 
between TA and the Bank of America, which occurred shortly after 
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the conclusion of the Board case. This split resulted from the TA 
divestment of all of its stock in the Bank of America, the deaths 
of A. P. and L. M. Giannini, who were the principal unifying force 
in the system, and the ambitions and attitudes of Frank N. Belgrano, 
who assumed the top management positions in TA in 1952. This 
cleavage emerged early enough to prevent the merger into Bank 
of America of the 27 California banking offices that had been an 
important bone of contention in the TA case. Instead of entering 
into the already immense Bank of America, these 27 TA maijority- 
owned offices provided a nucleus for the establishment of a vigorous 
and sizable competitor to the Bank. 

The second major development affecting the growth and structure 
of the TA system was the passage of the Bank Holding Company 
Act of 1956, a piece of legislation sought by the Board since 1943 
and clearly related to Board and Congressional concern over the 
expansion of the TA group. This act not only gave the Board 
the power to regulate the bank acquisitions of bank holding com- 
panies, it also established the Board as the agency to preside over 
the liquidation of the bulk of the non-banking interests of companies 
who elected to remain bank holding companies. The fusion of bank- 
ing and non-banking interests in holding company systems had long 
been of concern to the Board, but their legal powers under the 
Clayton Act were insufficient to enable them to limit or eliminate 
such relationships. The Act of 1956 enabled the Board to compel 
a reorganization of the TA system, along lines long considered de 
sirable by the Board, but previously entirely outside the scope of 
Board authority. 

The Board proceeding against TA thus affords the curious phe- 
nomenon of an antitrust suit, decisively lost in the courts, yet within 
six years achieving results beyond the scope of the remedies that 
would have been available if that suit had had a successful termi- 
nation. This paradoxical result must be explained largely by the 
momentum generated by the expansion of TA and the suit itself 
on the legislative process and by the defensive reactions of TA to 
the various efforts to restrain its growth. 
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affairs in conformity with the Board’s order, rather than test the 
Act in the courts. This necessitated a spinoff of either TA’s banking 
or non-banking interests. As already noted, TA elected to keep all 
of its non-banking subsidiaries and interests under the corporate name 
“Transamerica” and spin off its banking facilities into a newly formed 
pure bank holding company. This plan was approved by the Board 
and carried out on July 1, 1958, with the opening for business of 
Firstamerica Corporation. 


Summary and Conclusions 


The rapid expansion of the TA system from the time of its 
organization in 1928 through the Great Depression, was viewed 
with increasing disfavor in the late 1930's and early 1940’s by the 
federal bank supervisory authorities. Without adequate legal au- 
thority to halt bank acquisitions by TA or to compel a separation 
of its banking and non-banking interests, the supervisory authorities 
were forced to resort to moral suasion and extra-legal pressures to 
persuade TA to restrain its expansion. These efforts proved to be 
unavailing, and in 1948 the Board of Governors of the Federal 
Reserve System initiated its first proceeding under Section 7 of the 
Clayton Act, to halt an alleged tendency toward the monopolization 
of the banking business in the five states in which TA then operated. 

The Board case against TA rested largely on statistical evidence 
of the growth, acquisitions, closures and market occupancy of the 
TA group. The case was lost as a result of the inadequacy of legal 
precedents, the absence of any serious proof of abuse of power or 
other adverse effects of the expansion of the TA group, and a 
vague, inconsistent, and opportunistic handling of basic concepts 
and analysis that seriously weakened a case resting heavily on in- 
ferences relating to structural change. 

The decisive defeat suffered by the Board in 1953 seemed to 
remove any major barrier to the further expansion of the TA group. 
Nevertheless, a series of developments set in motion largely by the 
Board’s efforts to restrain the growth of TA soon emerged to disrupt 
and restrain the TA group to a degree beyond the capabilities of the 
earlier unsuccessful Section 7 proceeding. The first of these develop- 
ments was a breakdown of the close and cooperative relationship 
between TA and the Bank of America, which occurred shortly after 
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the conclusion of the Board case. This split resulted from the TA 
divestment of all of its stock in the Bank of America, the deaths 
of A. P. and L. M. Giannini, who were the principal unifying force 
in the system, and the ambitions and attitudes of Frank N. Belgrano, 
who assumed the top management positions in TA in 1952. This 
cleavage emerged early enough to prevent the merger into Bank 
of America of the 27 California banking offices that had been an 
important bone of contention in the TA case. Instead of entering 
into the already immense Bank of America, these 27 TA majority- 
owned offices provided a nucleus for the establishment of a vigorous 
and sizable competitor to the Bank. 

The second major development affecting the growth and structure 
of the TA system was the passage of the Bank Holding Company 
Act of 1956, a piece of legislation sought by the Board since 1943 
and clearly related to Board and Congressional concern over the 
expansion of the TA group. This act not only gave the Board 
the power to regulate the bank acquisitions of bank holding com- 
panies, it also established the Board as the agency to preside over 
the liquidation of the bulk of the non-banking interests of companies 
who elected to remain bank holding companies. The fusion of bank- 
ing and non-banking interests in holding company systems had long 
been of concern to the Board, but their legal powers under the 
Clayton Act were insufficient to enable them to limit or eliminate 
such relationships. The Act of 1956 enabled the Board to compel 
a reorganization of the TA system, along lines long considered de 
sirable by the Board, but previously entirely outside the scope of 
Board authority. 

The Board proceeding against TA thus affords the curious phe- 
nomenon of an antitrust suit, decisively lost in the courts, yet within 
six years achieving results beyond the scope of the remedies that 
would have been available if that suit had had a successful termi- 
nation. This paradoxical result must be explained largely by the 
momentum generated by the expansion of TA and the suit itself 
on the legislative process and by the defensive reactions of TA to 
the various efforts to restrain its growth. 








THE CURRENT FEDERAL POLICY ON 
ANTITRUST MATTERS 


by 
Victor R. Hansen* 


I am delighted to meet with you to discuss current antitrust 
policies. I am particularly pleased to address an economic group, 
so that I may promote a better understanding among you of our 
legal objectives as well as the legislative tools at our command to 
accomplish those objectives. 

Economic policies and antitrust policies in one sense have a 
common goal. Both strive to achieve an economy which gives freedom 
of opportunity. Both strive to help the consumer. 

Economists as such are concerned with numerous factors which 
contribute to our economic welfare. They seek to evaluate the trends 
of the economy. They study wage and price levels and design mea- 
sures to check inflationary trends. 

Antitrust policies are also concerned with the public welfare. 
But they arrive at this objective by a different route. Ours is not 
the function of economic regulation. We are not concerned basically 
with whether prices are high or low. We are in essence a law- 
enforcement, as distinguished from a fact-finding, body. Our aim 
is to preserve competition and to create conditions which permit 
competition to flourish. To put it succinctly, the antitrust laws cannot 
compel competition; they only make it possible. 

In carrying out our functions, we must act within our legislative 
frame of reference. That frame of reference includes, however, 
a great deal more than the mere language of the statutes that we 
administer. The boundaries of the antitrust laws are marked by 
judicial interpretation. The numerous decisions of the federal courts 
and the Supreme Court which interpret the antitrust laws provide 
the guideposts which we must follow in planning and executing the 
antitrust program. 





* Formerly Assistant Attorney General of the United States In Charge of the 
Antitrust Division. 

Ep. Nore: This speech was delivered before the Metropolitan Economic Ass’n, New 
York City, Oct. 31, 1958. 
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The principal antitrust statutes, as most of you know, which the 
Antitrust Division of the Department of Justice enforces, are the 
Sherman Act’ and the Clayton Act.* Although there are numerous 
provisions contained in these two statutes, the major part of our work 
centers on three sections. These are Sections 1 and 2 of the Sherman 
Act and Section 7 of the Clayton Act.® 

We share responsibility with the Federal Trade Commission for 
enforcing Section 7, which, as you are aware, deals with mergers. 
Other provisions of the Clayton Act are enforced primarily by the 
Commission. Charges under these provisions sometimes are combined 
with charges brought in Sherman Act cases. 

In discussing our current antitrust policies, I shall address myself 
first to the principal problems arising in cases brought under the 
Sherman Act. Second, I shall sketch some of the problems and 
novel situations arising in our increasingly important Section 7 merger 
cases. 


I. 


Perhaps the best description of the general purposes of the 
Sherman Act is contained in a statement made by the Supreme Court 
in a recent opinion :* 


The Sherman Act was designed to be a comprehensive 
charter of economic liberty aimed at preserving free and un- 
fettered competition as the rule of trade. It rests on the premise 
that the unrestrained interaction of competitive forces will yield 
the best allocation of our economic resources, the lowest prices, 
the highest quality and the greatest material progress, while at 
the same time providing an environment conducive to the 
preservation of our democratic political and social institutions. 





1 The Sherman Act, enacted on July 2, 1890, c. 647, 26 Stat. 209, was amended 
by the Miller-Tydings Act of August 17, 1937, c. 690, 50 Stat. 693, and by the Act 
of July 7, 1955, c. 281, 69 Stat. 282, increasing fines from $5,000 to $50,000. 

2 The Clayton Act was enacted on October 15, 1914, c. 323, 38 Stat. 730, and 
has been amended on a number of occasions. 

8 Section 3 of the Sherman Act is equally important but applies only to the 
District of Columbia, the Territories, and between them and the States or foreign 
countries. 

4 Northern Pacific R. Co. v. United States, 356 U.S. 1, 4. 
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But even were that premise open to question, the policy un- 
equivocally laid down by the Act is competition. 


Courts are frequently called upon in Sherman Act cases to 
measure the actual or probable effect of particular business conduct 
upon competition. Unreasonable restraints upon competition fall 
within the ban of Section 1 of the Sherman Act. Extensive eco- 
nomic information and data may be introduced at trial in order 
to establish that a particular restraint upon competition is unreason- 
able. 

Economic testimony concerning the effect of challenged business 
practices upon competition is not necessary or even appropriate in 
many of the familiar types of cases brought under Section 1 of 
the Sherman Act. Let me illustrate. If a group of companies is 
charged with fixing prices for the sale of a product the group manu- 
factures, the issue is simple. Either the companies agreed to fix 
prices or they did not. If the government proves that they did 
agree, its proof is complete. Such an agreement is presumed as 
a matter of law to have a deleterious effect upon competition and 
no further inquiry into the disastrous effects upon competition is made. 

Criticism has sometimes been leveled at the Antitrust Division 
for too much emphasis upon price-fixing cases. By contrast, more 
recently, some thought has been voiced that we should have brought 
a price-fixing case for the recent Steel industry price rise. Let me 
hasten to point out that while the issue in a price-fixing case is a 
comparatively basic one, its proof is not always simple. Proof there 
may be, as there was in the Steel situation, that prices rise in quick 
succession. Proof there may also be that prices are administered 
in that they respond not to supply and demand but to the prices 
adopted by the price leaders of the industry. Yet all of this may 
fall short as proof of a price-fixing violation. The law still requires 
evidence that the parties conspired, namely, that they agreed to 
adopt the price increases. 

Where an industry consists of only a few sellers, administered 
pricing becomes not only possible, but generally results. As the 
President of the American Economic Association said in his book 
on Monopoly and Free Enterprise, “the fewer the sellers the easier 
it is for them to reap the fruits of conspiracy without actually enter- 
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ing into what the courts say is conspiracy.”* And as one noted 
antitrust lawyer aptly phrased it: “The price announcement of one 
of the companies in the field, typically the dominant concern, or 
principal producer, is loyally followed by most of its competitors.” © 

But the greater challenge from an economic standpoint may be 
found in the so-called monopoly cases brought under Section 2 of 
the Sherman Act. At the heart of these cases are generally found 
problems dealing with the nature of the industry, the number of 
firms competing therein, their comparative size, and the ease of 
entry into the business. All of these factors—to use an economic 
term—deal with market structure. This, however, is not the whole 
of the picture. 

Market structure, in itself, is not the only subject of inquiry 
in monopolization cases. Market behavior or market conduct still 
plays a part—although a less important part—in cases brought under 
Section 2 of the Sherman Act. This is understandable. The Sherman 
Act does not prohibit monopoly in a passive sense. It prohibits what 
it terms “monopolization,” or active monopoly. 

To meet this requirement of monopolization as distinguished from 
monopoly, the courts have evolved the principle that there must 
be a showing of both monopoly power and an intangible something 
called “intent.” This element known as “intent” may not mean the 
same thing to an antitrust lawyer that it does to an economist. 
Actually, it does not mean the same thing today that it meant ten 
or fifteen years ago. It may mean something else tomorrow from 
what it means today. The Sherman Act has the breadth of a con- 
stitutional provision, as indeed it should have if it is to keep pace 
with the demands of a changing economy. 

To make a showing of intent in monopolization cases, antitrust 
lawyers throughout the years have generally produced whatever 
evidence could be found illustrating the use of so-called predatory 
practices. This has been done more out of an abundance of caution 
than out of reluctance to push ahead for new frontiers in the law. 





S Stocking and Watkins, Monopoly and Free Enterprise, Twentieth Century Fund 
(1951), pp. 110-111. 

6 Milton Handler, A Study of the Construction and Enforcement of the Federal 
Antitrust Laws, TNEC Monograph No. 38 (1941), pp. 40-41. 
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In more recent cases,? the courts have held that the business con- 
duct from which intent will be inferred need not be so drastic 
as to be considered predatory. Nor, in fact, need it even amount to 
a restraint of trade. It is sufficient that the conduct employed by 
a monopolist, either singly or in combination with others, be ex- 
clusionary. 

Thus, to quote Judge Wyzanski’s holding in the United Shoe 
case, given a showing of monopoly power, it is sufficient to establish 
a violation of Section 2 “for one having effective control of the 
market to use, or plan to use, any exclusionary practice, even though 
it is not a technical restraint of trade.” ® 

What then is this quality of intent and what is the evidence from 
which its existence shall be inferred? In the United Shoe case, the 
court described the exclusionary practices as “contracts, arrange- 
ments, and policies which, instead of encouraging competition based 
on pure merit, further the dominance of a particular firm.” “In 
this sense,” the court said, “they are unnatural barriers; they un- 
necessarily exclude actual and potential competition; they restrict 
a free market.” ® 

This type of evidence is certainly a great deal less than evidence 
of predatory business behavior as that term was generally understood 
in antitrust parlance. Yet it may still be something other than mere 
evidence of market control. One antitrust lawyer writes today: ?° 


Our faith in the antitrust laws will probably continue to be 
somewhat blind since it is unlikely that economics will ever 
develop tools to measure accurately the truth of falsity of the 
basic premises on which our allegiance to the laws of competition 
rest. But this is no reason why we should permit new verbalisms 
such as “oligopolistic competition” to disguise the fact that the 
ultimate thrust of the Sherman and Clayton Acts is at the mere 
possession of power to exclude or lessen competition. 





7 United States v. United Shoe Machinery Corporation, 110 F. Supp. 295, 
affirmed 347 U. S. 521; United States v. Aluminum Co. of America, 148 F. 2d 416 
(C. A. 2). 


8 110 F. Supp. 295, 342. 
2 Id., pp. 344-345. 


10 William L. McGovern, The Power and the Glory: The du Pont-GM Decision, 
The Georgetown Law Journal, Vol. 46, No. 4 (1958), pp. 655, 670. 
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In discussing the necessity of showing the possession of power 
over price or competition in the case now popularly known as the 
Cellophane case,"' the Supreme Court said: 


It is inconceivable that power could be controlled without 
power over competition or vice versa. This approach to the 
determination of monopoly power is strengthened by this Court’s 
conclusion in prior cases that when an alleged monopolist has 
power over price and competition, an intention to monopolize 
in a proper case may be assumed. 


Whatever the ultimate outgrowth of the trend may be, judicial 
interpretation of the law has certainly come a long way from the 
now thoroughly discredited doctrine that monopoly power or market 
control is only bad when accompanied by predatory business conduct. 

Aside from the questions of market structure and market behavior, 
we sometimes meet with the suggestion—grounded in economics— 
that if the market performance of an industry is good, we should 
do nothing to upset the good performance applecart. When I speak 
of good market performance I speak of an industry which is re- 
garded as efficient, which has progressed in a technological sense, 
and which provides the consumer with a choice of good products 
at reasonable prices. Some economists express the view that if the 
industry is relatively stable and ease of entry is not too difficult, 
this in itself is the ultimate good to be desired. Here again the 
underlying reason for analysis may color the approach to the problem. 

An economist, for example, making a study of a particular in- 
dustry to recommend investments may find that the market per- 
formance of an industry is excellent. If there are only a few firms 
in the business, if these firms have a history of collaborating on 
prices, dividing territories, or allocating customers, the industry may 
be an excellent candidate for an investment program. 

But an examination of market performance is not the ultimate 
end from a legal antitrust standpoint. The industry may be efficient. 
It may engage in research which gives birth to many new products. 
Antitrust policies do not conflict with such good market performance. 
But antitrust policies strive to promote competition as such and not 











11 United States v. E. 1. du Pont de Nemours and Company, 351 U. S. 377, 392. 
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only desirable economic performance. Additionally, the antitrust 
laws assume that products or the service might be better and the 
prices lower if no illegal restraints and none of the attributes of 
monopoly were present. And it is not a foregone conclusion that 
comparable research and comparable economies of production and 
distribution would not result if there were a larger number of sellers. 
For these very reasons, good market performance is in itself no 
defense to a charge of violation of the Sherman Act. 

The basic question in all monopolization cases from the legal 
as well as from the economic standpoint is a determination whether 
monopoly power exists. What, you may ask, are the elements of 
monopoly power as defined in a legal sense? On this point the law 
is certain. Monopoly power may be found either in power to exclude 
competition or power to fix or control prices. 

In order to determine whether power to exclude does exist, 
market structure may come in for considerable economic analysis. 
A large percentage command of an industry may in itself be an 
earmark of power to exclude. Other factors, such as comparative 
size measured against a number of smaller competitors may be equally 
compelling. Strategic advantages may be such as to give command 
over the entry of potential competitors. Thus, in the Aluminum 
case,’* Judge Learned Hand adverted to the great organization which 
Alcoa possessed, having the advantage of experience, trade connec- 
tions and the elite of personnel. It was the misuse of these strategic 
advantages by the constant and progressive increasing of capacity 
each time that a newcomer threatened to enter the aluminum in- 
dustry which caused the court to find Aloca’s course of conduct to be 
exclusionary. 

Power to control prices is, the Supreme Court has said, equally 
important as an indicia of monopoly power. In a now famous case 
against all of the leading manufacturers of cigarettes,™* this power 
to control prices was found in a combination of factors. Prominent 
among these was the ability to raise prices arbitrarily in times of 
depression and to lower prices to below cost and hold them there 
until the competition of cheaper cigarettes had been eliminated. 





12 United States v. Aluminum Co. of America, 148 F. 2d 416, 429 (C. A. 2). 
18 American Tobacco Co. v. United States, 328 U. S. 781, 804-09. 
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Extensive economic data, charts and graphs are prepared and 

presented in monopolization cases to depict price trends, price changes 
and their effect upon sales, as well as profit margins of defendants 
and their competitors. This veritable sea of economic data must 
usually be analyzed and related in the first instance to a particular 
market. Definition of the market as such may be said to be the 
initial step that must be undertaken in a monopolization case. At 
the outset we must determine the product or products which are 
to be included as being within the relevant market. This subject 
has many facets and could be discussed ad infinitum. However, 
let me mention but briefly the principal case out of which this problem 
arises. 
Many of you may have heard and undoubtedly participated in 
the debate concerning the meaning of the Cellophane case.** There 
the Supreme Court held that the production of cellophane had not 
been monopolized because cellophane competed with other flexible 
wrapping materials. Thus, the subject of substitute materials, so 
dear to an economist’s heart, was brought forcefully to the fore. 
No more definite rule can be declared, the Supreme Court said, 
than that commodities reasonably interchangeable by consumers 
for the same purposes must be considered when determining whether 
control of price and competition exists. 

Suffice it to say that the question of what substitute materials 
should be considered as being competitive with any given commodity 
in a monopolization case is not an easy matter. In due time sub- 
sequent decisions may pave the way for a clearer understanding 
of the tests which we must meet and the type of evidence which 
we must produce. 

Before I leave this topic, however, I must point out that this 
type of analysis may not be essential in all monopolization cases. 
The words of the Supreme Court in the Cellophane case that: 
“Illegal monopolies under §2 may well exist over limited products 
in narrow fields where competition is eliminated,” ** give promise 
of surmounting the market problem at least in situations where 
exclusionary market behavior has taken place. 





14 United States v. E. 1. du Pont de Nemours and Company, 351 U. S. 377. 
1S Jd., at 395. 
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On this note I turn to some of the timely problems presently 
confronting us in merger cases under Section 7 of the Clayton Act. 


II. 


The question of mergers has become an ever more important 
subject in the antitrust field. Opinions may differ among economists 
on the advisability of this constant march toward concentration. 
But from the legal standpoint, our philosophy is guided by our 
responsibilities to enforce Section 7 of the Clayton Act. 

As I mentioned earlier, we share responsibility for Section 7 
enforcement with the Federal Trade Commission. Both agencies 
cooperate to prevent duplication of merger investigations. Both 
actively pursue those investigations which they initiate. A word con- 
cerning the respective powers of the two agencies may be accordingly 
in order here. 

The Antitrust Division has no subpoena power by which to 
compel the production of material from which to ascertain the facts 
underlying a merger. The Commission, on the other hand, has 
subpoena power by which it may compel not only production of 
documentary taterial but also the testimony of witnesses. Addi- 
tionally, the Commission has statutory power to require corporations, 
other than banks and certain common carriers, to furnish reports 
or answers to specific questions. You may well ask why the Depart- 
ment then does not utilize the functions of a grand jury to obtain 
evidence concerning proposed mergers. The answer is that Section 7 
is not a criminal statute. That avenue is closed to us. 


I mention this because it has long been my thought that the 
Antitrust Division could do a better job not only on merger matters 
but also in Sherman Act cases if it had subpoena power similar 
to that of the Commission. We have urged Congress to enact 
legislation giving us what for convenience we have labeled a “civil 
investigative demand.” Possession of such a civil investigative demand 
would eliminate the prime difficulty arising in merger cases of being 
dependent upon the voluntary cooperation of those companies who 
are actively seeking to merge. 

All this assumes, of course, that we are fortunate in learning 
of the merger before it occurs. Frequently, the merger is not dis- 
closed until it is accomplished and the eggs are thoroughly scrambled. 
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The frequency of this situation has caused the Department to seek 
the passage of a pre-notification merger bill. A number of such 
bills were introduced in both houses of Congress at the last session 
and various hearings were held thereon. We feel that the bill to 
which we have lent our support should be fairly acceptable to all 
parties. The economic report of the President recommended its 
passage. Former Attorney General Brownell testified in its favor, 
as did other officials of the Department, but the bill did not pass. 

Some time ago we instituted a merger clearance program. Under 
this program we encourage businessmen to come to the Antitrust 
Division to discuss their merger plans in advance. Should we find 
after voluntary and full disclosure by the parties of all the facts 
that the merger will not lessen competition substantially or tend 
to create a monopoly in any line of commerce in any section of 
the country, we may grant assurance that the parties can proceed. We 
invite complete and full cooperation under this program in the 
hope that it will serve the mutual advantage of the Government and 
those desiring to merge. 

Section 7 of the Clayton Act, you will recall, was passed by 
Congress originally in 1914. More recently, in 1950, Congress be- 
came so concerned with the increasing number of mergers that it 
amended Section 7 to make the legal tests less stringent and to 
clarify the types of situations which it embraced. Prior to 1950, 
Section 7 prohibited acquisition of the stock of one corporation by 
another where the effect of such acquisition may be to substantially 
lessen competition between the acquiring and the acquired company.*® 

Section 7, as amended in 1950, deleted the reference to com- 
petition between the acquiring and the acquired firms. It now 
prohibits acquisitions of stock or assets by any of the stock or assets 
of another corporation engaged in interstate commerce, namely a 
corporation not necessarily a competitor, where the acquisition has 
the proscribed effects. Section 7, as it now stands, thus prohibits 
mergers between one corporation and another where the effect may 
be substantially to lessen competition or to tend to create a monopoly 
in (1) any line of commerce, or (2) any section of the country. 

The Senate, in its Report on the 1950 bill, stated it is not 
essential that the line of commerce which may be lessened sub- 





16 38 Stat. 731. 
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stantially be a large part of the business of any of the corporations 
involved in the acquisition.** The House Judiciary Committee, in 
its Report, hastened to comment that acquisitions of stock or assets 
have a cumulative effect. The bill was intended, the Committee said, 
to permit intervention in such a cumulative process.’* 

Since the 1950 amendment to Section 7, it is clear that the 
merger prohibition applies not only to those mergers which sub- 
stantially lessen competition between the acquiring and the acquired 
company, but also to those whose impact is felt by competitors of 
either the acquiring or the acquired company. To put it in the 
words of the House Judiciary Committee, the change was made 
“to make it clear that the bill applies to all types of mergers and 
acquisitions, vertical and conglomerate as well as horizontal, which 
have the specified effects of substantially lessening competition * * * 
or tending to create a monopoly.” *® 

Horizontal mergers between competitors on the same level of 
industry are, of course, familiar to everyone. Vertical mergers which 
freeze competitors out of a source of supply or foreclose a cus- 
tomers’ market are becoming increasingly common. Conglomerate 
mergers have not as yet been precisely defined. One source describes 
them as the “all other” category of mergers and acquisitions not 
included within horizontal or vertical.2° An example, perhaps, of 
a conglomerate merger may be found in the Gillette Company, until 
recently primarily a manufacturer of razors and razor blades. This 
company, I am told, has acquired such varied interests as the Toni 
home permanent business, the Papermate pen business and some 
proprietary drugs. Perhaps a more dubious example of a conglom- 
erate merger is one that recently caught my antitrust eye. I under- 
stand that a manufacturer of specialty foods has obtained an option 
to purchase a company which manufactures what the press described 
as “seamless women’s girdles.” 7" The nature of this conglomeration, 
I admit, is not entirely clear to me. 








17 S. Rep. No. 1775, 81st Cong., 2d Sess., 1950, p. 5. 
18 H. Rep. No. 1191, 81st Cong., 1st Sess., 1949, p. 8. 
19 H. Rep. No. 1191, 8ist Cong., 1st Sess., 1949, p. 11. 


20 John M. Blair, “The Conglomerate Merger in Economics and Law,” The 
Georgetown Law Journal, Vol. 46, No. 4, p. 672. 


21 JI. Rokeach & Sons, Inc., a manufacturer of kosher foods, acquired an option 
to purchase Silf Skin, Inc. 
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In two of the major merger cases presently in the process of 
litigation, the nature of the line of commerce has become a major 
issue. The Bethlehem Steel merger case, presently awaiting decision, 
involves a merger between Bethlehem Steel Corporation and the 
Youngstown Sheet and Tube Company, the second and the sixth 
largest steel producers.** In that case we have taken the position 
that the line of commerce may constitute any product line that 
is distinguishable from, or has a separate use from, any other product 
line. In the Brown Shoe case, which is presently at trial,?° the 
defendants have argued that the line of shoes produced by Brown 
is not competitive with the line of shoes produced by the Kinney 
Company; that the two lines sell in a different price range and are 
therefore complementary rather than competitive. 

I cannot dwell upon the merits of the contentions raised in these 
cases at this time. But I should like to make clear that in our 
opinion the line of commerce test of Section 7 is a far less rigid 
test than the one required by Section 2 of the Sherman Act under 
the doctrine of the Cellophane case. 

All of you are undoubtedly thoroughly familiar with the du Pont- 
General Motors decision, where the Supreme Court held that du Pont 
and General Motors had violated Section 7 through the stock acqui- 
sition of du Pont of 23 per cent of the stock of General Motors.** 
It is interesting to observe that while the case had been brought 
under both the Sherman Act and Section 7, as it read prior to the 
1950 amendment, the Supreme Court made no mention of the 
Cellophane case in rendering its decision. 

While in Cellophane, under the Sherman Act, the Court found 
that the revelant market was the market for flexible wrapping mate- 
rials rather than cellophane, in du Pont-GeneralMotors it rejected 
the argument that the relevant market was the market of all sales 
of finishes and fabrics to industrial users. On the contrary, it held*5 
that: 





22 United States v. Bethlehem Steel Corporation and the Youngstown Sheet and 
Tube Company (S. D. N. Y., Civil No. 115-328). 

23 United States v. Brown Shoe Company, Inc., and G. R. Kinney Co., Inc. (E. D. 
Mo., Civil No. 10527). 

24 United States v. E. 1. du Pont de Nemours & Company, 353 U. S. 586. 

25 United States v. E. 1. du Pont de Nemours & Company, 353 U. S. 586, 593-94. 











CURRENT FEDERAL POLICY ON ANTITRUST MATTERS 553 


The record shows that automobile finishes and fabrics have 
sufficient peculiar characteristics and uses to constitute them 
products sufficiently distinct from all other finishes and fabrics 
to make them a line of commerce within the meaning of the 
Clayton Act. 


I do not mean to imply that in view of the du Pont-General 
Motors case all of our problems under Section 7 have been solved. 
Quite the contrary. New decisions seeking to interpret or follow this 
decision are bound to emerge. During this month a decision was 
rendered under Section 7 by the Court of Appeals for the Second 
Circuit in a case to which the Government was not a party.?® 
Because of the bearing which it may have on the merger program, 
let me mention briefly what occurred. A refiner of cane sugar 
acquired stock in Crystal, a refiner of beet sugar, and demanded 
representation on Crystal’s board of directors. The combination of 
the two companies would rank fourth in the sugar industry. Crystal 
sued for an injunction and divestiture. Upon appeal from the court’s 
action in granting the requested injunction, the Court of Appeals 
said that the relevant market was the market for both cane and beet 
sugar. 

The decision holds that the substantial lessening of competition 
in any line of commerce requires for determination (1) a definition 
of a relevant market, and (2) analysis of the nature and extent of 
the competition within that market. This has a familiar ring. It 
may speak more in tones of Cellophane than of du Pont-General 
Motors. The decision speaks also of “quantitative substantiality” and 
“qualitative substantiality,” but without giving any clear enunciation 
of the context in which the terms were being used. 

Whether this decision will prove to be a boon or a hindrance 
to the merger program, it is too early to say. That may depend 
partly upon the scrutiny, analysis, and dissection which will surely 
be made of this opinion by economists, by scholars and by those of 
us in the antitrust field who must seek to apply it. But, finally, it 
will depend upon the judicial gloss which may ultimately be placed 
thereon by the courts. 





26 American Crystal Sugar Company v. The Cuban-American Sugar Company 
(C. A. 2, 1958). 
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These then are some of the problems that we face. It is my 
sincere hope that this hour with you may provide, through your 
leadership in the economic field, a clearer insight into the problems, 
the policies, and the aims of the Antitrust Division in enforcing the 
antitrust laws. 

In my invitation to speak here today, it was indicated that you 
would be interested in hearing something concerning the current 
policy of the Division pertaining to the selection and filing of cases, 
and the conduct of the Division in the prosecution of cases. It is 
the policy of the Division to file on the criminal side in cases of 
price-fixing or so-called per se cases. Grand juries are impaneled to 
receive evidence in possible criminal cases when there are reasonable 
grounds to believe that an offense has been committed. Indictments 
are sought against individuals when they are the moving force or 
leader of the conspiracy. When indictments are sought against in- 
dividuals, indictments are also sought against the corporation of 
which they are officers. Indictments are sought against a corporation 
where it appears that the individual officer of the corporation merely 
carried out instructions in performing his duties as an employee of 
the corporation. 

Criminal indictments are not sought with an effort to obtain a 
civil consent decree. After an indictment has been returned and 
a civil suit has also been filed, discussions concerning a consent 
decree of the civil action will not be carried on while the criminal 
action is pending. In other words, the pending criminal action 
will not be used to force a civil consent decree. 

As for criminal cases, it is the policy of the Division not to 
accept nolo pleas. And when they are offered, opposition will be 
made by the Division before the Court. 

The Division’s policy concerning consent decrees is that consent 
decrees will be entered into only where in the opinion of those of 
responsibility in the Division are satisfied that the relief secured is 
adequate. It is also the policy of the Division that no case will 
be filed unless there is probable cause to believe there has been 
a violation of one or more of the antitrust laws. In other words, 
cases are not filed on suspicion alone with the hope that a case 
may be developed during discovery. I do not mean to infer from 
this that cases are not filed until sufficient evidence has been secured 
to assure a government victory. 
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Now concerning the policy of the Division on Section 7 cases. 
By virtue of the fact that appropriations and manpower are not 
adequate to justify a filing of all cases where it may appear there 
is a probable cause that there has been a violation, particularly 
in Section 7 cases, selection must be the rule. Selection is based upon 
several considerations. One, does there appear to be a violation 
of Section 7 measured by the language of the Section and the 
legislative intent back of the passage of the 1950 amendment? 
Secondly, does the case involve new points of law that have not 
been determined or are not also included in pending Section 7 cases? 
Third, is the case of real economic importance? And, fourth, will 
a determination of the case tend to clarify the law? Or, in other 
words, will it contribute to making ground rules or affording yard- 
sticks from which industry might be guided in its actions? 

Formerly, all Section 7 cases were assigned to one section of the 
Division. In view of the fact that there is often commingling of 
alleged violations of the Sherman Act, Sections 1 or 2, with alleged 
Section 7 violations, it was felt that it was better that all sections 
of the Division become familiar with Section 7 cases. When the 
change was made, personnel was disbursed among all the litigating 
sections and personnel from litigating sections were transferred to 
the former section concerned only with Section 7 cases, and now 
all sections of the Division handle Section 7 cases. 

It is my firm belief that the same courtesies that are expected 
of a general practitioner should also be expected from the govern- 
ment lawyer. It is my firm belief that a government attorney is 
bound by the same rules of practice and ethics that bind the general 
practitioner, and that the government attorney dealing with the 
Court should deal with the Court as all lawyers are expected to 
with courtesy, respect, and without assuming privileges other than 
those afforded to all practitioners. Therefore, it is the definite policy 
of the Division that government attorneys in the Antitrust Division 
will not discuss matters involving pending litigation with the Court 
without first giving notice and affording an opportunity for opposing 
counsel to be present. 

Finally, we feel that it is our sworn duty to enforce the antitrust 
laws as they now stand and as we understand the cases to interpret 
them. It is up to the Congress to make any amendments it desires. 








STATEMENT ON H.R. 7361 AND H.R. 8126 BEFORE 
THE HOUSE COMMITTEE ON WAYS AND 
MEANS, JULY 20, 1959 


by 


Rosert A. Bicxs* 


I appear this morning, in response to your Chairman’s letter 
to the Attorney General, dated July 7, 1959, to present this Depart- 
ment’s views on H.R. 7361 and H.R. 8126. Both measures would 
diminish present tax barriers to effective antitrust relief. , 

Treating these bills my plan is (1) to underscore our interest 
in stepping up antitrust enforcement effectiveness by cutting down 
tax obstacles to prompt and effective antitrust relief. (2) To meet 
this need for improving enforcement effectiveness, just how would 
pending measures alter existing law? Finally, (3) to ensure that 
these measures might be employed only where necessary to achieve 
our common goals of free enterprise competition, what areas for 
change in the pending bills might this Committee wish to consider? 


I. THe Neep ror Lowerinc Tax HurpLes TO APPROPRIATE 
ANTITRUST REMEDIES. 


Congress has specified that a finding of violation, in any Govern- 
ment proceeding under Clayton Act Section 7, requires divestiture 
of properties illegally acquired. And, in Sherman Act cases, courts 
are granted wide equity powers, in their sound judgment, to order 
divestiture. For a “public interest served by such civil suits is that 
they effectively pry open to competition a market that has been 
closed by defendant’s illegal restraints. If * * * [a] decree accom- 
plishes less than that, the Government has won a lawsuit and lost 
a cause.” (International Salt Co. v. United States, 332 U. S. 392, 
400. ) 


Nevertheless, the courts may be reluctant to grant divestiture, 
deeming it “harsh”? and “an extraordinarily difficult and expensive 





* Acting Assistant Attorney General, Antitrust Division, Department of Justice. 
1 Timken Roller Bearing Co. v. United States, 341 U. S. 593, 603 (1951). 
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undertaking.” * And, courts are obliged to consider, among other 
factors (United States vy. American Tobacco Co., 221 U. S. 106, 
185 (1911)): 


* * * A proper regard for the vast interests of private property 
which may have become vested as a result of the acquisition 
* * * without any guilty knowledge or intent in any way to 
become actors or participants in the wrongs which we find to 
have inspired and dominated the combination from the be- 
ginning. 

Reflecting such concern, courts may tend increasingly to adopt 
the view in United States v. Minnesota Mining © Manufacturing 
Co., et al., 90 F. Supp. 356 at 358, denying Sherman Act divesti- 
ture when substantial taxes would accrue, because: 





2 United States v. General Electric Co., 115 F. Supp. 835, 870 (D. N. J. 1953). 
Similarly note the Supreme Court dissent in the International Boxing Club cases 
decided Jan. 12, 1959, which agreed that a violation had occurred but challenged 
the resulting divestiture order as drastic.” Underscoring the depth of this view, the 
Report of the Attorney General’s Committee to Study the Antitrust Laws (Mar. 
31, 1955, p. 354 and p. 354, fn. 13) pointed out that “over the 60 odd years 
of Sherman Act history, courts have in only 24 litigated cases entered decrees re- 
quiring divorcement, divestiture or dissolution.” 

Since 1938, Congress has granted three Government agencies rights of divestiture 
in furtherance of particular congressional policies. The Securities and Exchange Com- 
mission in enforcing the Public Utility Holding Company Act (15 U. S. C. §1081), 
922 divestitures involving 13 billion dollars in assets (Securities and Exchange Com- 
mission’s 24th Annual Report, dated June 30, 1958), the Federal Communications 
Commission enforcing its duopoly and maximum station regulations (15 U. S. C. 
$1071), 61 divestitures, and the Federal Reserve Board enforcing the Bank Holding 
Company Act (15 U. S. C. §1101-7), 5 tax certificates (accompanying divestiture) in 
three years. The Public Utility Holding Act, 15 U. S. C. 79, had been enacted some 
four years prior to the passage of tax legislation which was requested by the Securities 
and Exchange Commission. In an appearance before a committee hearing on such tax 
legislation, then Chairman of the Securities and Exchange Commission, Mr. Justice 
William O. Douglas, said : 

* * * our big job at the Commission is to put the private utility house in order. 
We think we can do it expeditiously and constructively if this tax barrier is 
removed * * * We down at the Commission do not desire to put the gun at 
the head of a utility company and say, ‘transfer these,’ and then to have an- 
other branch of the Federal Government collect $2,000,000 or $1,000, or $250,000 
as the result of doing what we are forcing it to do. (Hearings on H. R. 9682 
before the Committee on Finance of the United States Senate, 75th Congress, 
Third Session, Part 12, March 30, 1938, at p. 73.) 
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* * * the Congress had been content to allow taxpayers who 
have been accumulating capital gains to postpone pretty much 
to their own convenience the date when they realize those 
gains for tax purposes and make the appropriate accounting 
to the internal revenue officials. 


In light of such precedents, appropriate alteration of present tax 
consequences could, as a general rule, increase the likelihood of 
divestiture relief and simplify as well as speed effectuation of such 
remedy. Bear in mind, the 1890 Sherman and the 1914 Clayton 
Acts, the basic antitrust statutes, became law before the income tax 
was a reality. And the landmark antitrust cases—dissolving illegal 
trusts and monopolies via divestiture—were largely a product of an 
era marked by no income tax or much lower tax rates. Indeed, 
there is real basis for concluding that some bench-mark antitrust 
divestiture cases * * * listed in attachment A which I submit for 
your record * * * might well not have been decreed had today’s 
tax rates prevailed. Conversely, some recent cases where prayers 
for divestiture were denied (listed in attachment B) may well be 
explicable—in part at least—by the tax consequences of relief sought. 

So it is that we welcome the precedent-making inquiry of this 
Committee and the Senate Finance Committee into the relation be- 
tween our tax policy, designed to raise revenue, and our antitrust 
policy which, as the Attorney General’s Committee to Study the 
Antitrust Laws put it (March 31, 1955, p. 2): 


* * * is a distinctive American means for assuring the com- 
petitive economy on which our political and social freedom 
under representative government in part depends. 


With such factors uppermost, as the Dean of the Yale Law School 
put it, lowering tax hurdles to effect antitrust relief would be: 


* * * an important forward step in antitrust policy. It should 
materially strengthen antitrust enforcement programs, by weak- 
ening the present conspicuous resistance to decrees which really 
bust trusts. * * * Surely the tax laws should not encourage 
concentration and discourage or even penalize deconcentration 
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especially when deconcentration is required by a court or Com- 
mission order.® 


Reiterating this view, Deputy Attorney General Walsh wrote the 
Senate Finance Committee on May 25, 1959 “* * * we are con- 
cerned with improving the effectiveness of divestiture as an antitrust 
remedy. To this end we; would welcome * * * any proposal which 
would aid antitrust enforcement generally but at the same time 
insure that tax benefits could not in any case frustrate rather than 
further competitive objectives.” 


II. To Meet tHe Neep ror Improvinc EFFECTIVENESS, How 
Wovutp Penpinc Measures ALTER Existinc Laws? 


(A) Existing Law 


Under existing law* when a corporation (the “distributing corpo- 
ration”) distributes to its shareholders stock of another corporation 
(the “controlled” corporation) whose voting stock is at least 80% 
owned by the distributing corporation and the distribution otherwise 
meets the statutory requirements, provision is made for non-recogni- 
tion of gain to the shareholder-recipient. Otherwise where the stock 
to be distributed represents less than 80%, individual shareholders 
receiving such distributed stock must report as a dividend, taxable 
at ordinary income tax rates, the fair market value of the distributed 
stock (to the extent of the distributing corporation’s earnings and 
profits). On the other hand, corporate shareholders who receive 
such distributed stock under conditions not qualifying for non-recogni- 
tion of gain are taxed, not on the fair market value of the distributed 
stock, but on the original cost of the stock to the distributing corpora- 
tion.* And, in addition, unlike the individual stockholder, the corpo- 
rate holder receives an inter-corporate dividend tax credit of 85%.° 
As a result (in sharp contrast to the individual distributee who pays 
an income tax measured by 100% of the market value of the dis- 
tributed stock) the maximum tax due from a corporate distributee 





3 Letter from Eugene V. Rostow, Dean of the Yale Law School, dated May 29, 
1959, to Senator Harry F. Byrd, Chairman of the Senate Finance Committee. 


# 26U.S.C. 355. 
§ 26U.S.C. 301. 
© 26 U.S.C. 243. 
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is 7.8% (52% of 15%) of the original basis of the property held 
by the acquiring corporation. 


(B) H.R. 7361. 


Altering existing law, H.R. 7361 specifies that when “divested 
stock” is distributed “then no gain or loss shall be recognized to 
(and no amount shall be includable in the income of) such share- 
holder on the receipt of such divested stock.”” The shareholder’s 
basis for his stock in the distributing corporation is to be allocated 
between such stock and the “divested stock’ received. And he 
would pay a tax—a capital gains tax—only if and when he sells 
either stock. “Divested stock” is defined as “stock which is the sub- 
ject of a judgment, decree, or other order of a court or of a Com- 
mission or Board authorized to enforce compliance in a suit or other 
proceedings brought by the United States or such a Commission or 
Board under the Sherman Act * * * and the Clayton Act * * *.”* 


(C) H.R. 8126. 


In contrast H.R. 8126 would impose an income tax on distribu- 
tion of “divested stock” (defined as in H.R. 7361). However, thi: 
income tax would be measured—not, as under present law, by the 
fair market value of stock distributed—but instead by the basis of 
the stock to the distributing corporation. 

Thus, the inter-corporate dividend credit aside, this bill would 
grant individual distributees the same tax treatment presently ac- 
corded corporate recipients. The basis of the divested stock to the 
stockholder recipient would be determined by allocating the basis of 





7 To highlight just how this measure would work in practice, consider, for 
example, the pending duPont-General Motors case. Assume (for the sake of ready 
calculation) each present duPont stockholder has a $100 cost or “basis” for his 
duPont share. Assume, further, a present market value of $250 for each duPont 
share and $75 for the 1.38 shares of General Motors stock attributable to each 
duPont share. Were H. R. 8126 enacted, each duPont holder receiving General Motors 
stock would allocate 30% of his duPont basis or $30 as his basis for the distributed 
General Motors shares and reduce his basis on duPont pro tanto to $70. Assume, 
finally, as would likely be true, that on distribution of General Motors stock, the 
market price of each duPont share would correspondingly drop. Then, on sale by 
each duPont holder of his duPont and General Motors shares, the same capital 
gains tax would be due as under present law. 
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his stock in the distributing corporation between that stock and the 
distributed stock increased by “the amount which was treated as a 
dividend and the amount which was treated as a gain from the 
exchange or sale of property.” Thus, the stockholder’s basis is in- 
creased by the amount of tax he has paid at the time of receipt of 
the divested stock.® , 


III. Areas For CHANGE IN THE PENDING Bitts Wuicn THis 
ComMMITTEE MiGHT WELL CONSIDER. 


On the one hand, both measures would lower tax hurdles to 
effective antitrust relief. Thus, H.R. 7361 would eliminate com- 
pletely the individual or corporate income tax presently due on stock 
distributed via an antitrust divestiture order. And H.R. 8126 would 
substitute for existing income tax based on present market value an 
income tax measured instead by the “basis” to the acquiring corpora- 
tion. This measure, then, would have primary impact in cases where 
stock acquired had increased in value between the time of acquisition 
and distribution. 


On the other hand, the language of neither measure contains 
adequate safeguards to insure that tax benefits would be available 
only where necessary for effective antitrust relief. Not specified are 
sufficiently precise guards against granting of benefits in the case of 
a secondary distribution which perpetuated close stock ties between 
the acquired and acquiring corporations. 

One example may highlight this problem. In the pending duPont- 
General Motors case, both measures might well spur a distribution 
plan which still left in one group the power to significantly influence 
decisions in duPont with an eye toward protecting that group’s real 
financial stake in General Motors. It is to avoid this result that the 
Government’s divestiture plan would require that a trustee sell du- 
Pont’s General Motors stock allocable to Christiana and Delawarc 
and Delaware’s stockholders. For, were distribution allowed to stock- 





® As applied to the duPont-General Motors case, this bill would mean that 
duPont stockholders would pay a dividend income tax on each share of General 
Motors received measured by duPont’s basis for such share, ie., $2.09 per share. 
Basis would be calculated in the same manner as shown in footnote 7, supra, except 
that original hypothetical basis of $100 is increased by the basis of General Motors 
shares attributable to that one duPont share (about $2.88 per share). 
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holders of Delaware and Christiana they would end up with roughly 
8% of General Motors stock—a block several times larger than that 
held by any other group. Thus, the goal of the entire relief pro- 
ceeding might be thwarted. 

As the Supreme Court put it in the Union Pacific Ry. Co., et al. 
(226 U. S. 470, 476-7) case many years ago, striking down a relief 
plan involving distribution of an acquired railroad company’s stock 
to the acquiring company’s stockholders: 


In considering these questions we must bear in mind not only 
the number of stockholders, but the character of the distribu- 
tion of the stock among them * * * 


The main purpose of the act is to forbid combinations and con- 
spiracies in undue restraint of trade or tending to monopolize 
it, and the object of proceedings of this character is to decree, 
by as effective means as a court may, the end of such unlawful 
combinations and conspiracies. So far as is consistent with this 
purpose a court of equity dealing with such combinations should 
conserve the property interests involved, but never in such wise 
as to sacrifice the object and purpose of the statute. The decree 
of the courts must be faithfully executed and no form of dis- 
solution be permitted that in substance or effect amounts to 
restoring the combination which it was the purpose of the decree 
to terminate. 


For, as the Supreme Court put it in International Salt (332 
U. S. 392, 400), it is: 


* * * contrary to common experience, that a violator of the 
antitrust laws will relinquish the fruits of his violation more 
completely than the court requires him to do. And advantages 
already in hand may be held by methods more subtle and in- 
formed, and more difficult to prove, than those which, in the 
first place, win a market. When the purpose to restrain trade 
appears from a clear violation of law, it is not necessary that 
all of the untraveled roads to that end be left open and that 
only the worn one be closed. * * * 


Falling short of this goal, neither measure—to repeat—insures 
against application of tax benefits in the case of a secondary dis- 
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tribution which would frustrate rather than further antitrust objec- 
tives. True, both bills would require that before tax benefits would 
apply there must be a court decree reciting “that such divestiture 
is necessary or appropriate to effect the policies of the Sherman Act 
or the Clayton Act, or both” and “required to reach an equitable 
judgment, decree, or order in such suit or proceeding.” Beyond 
that, as a worth-while addition, H.R. 8126, page 6, specifies that 
the court decree must also recite that “the result of the distribution 
will not be to lodge control of the corporation whose stock is dis- 
tributed in a shareholder or defined group of shareholders likely to 
act in concert contrary to the policies of the Sherman Act or Clayton 
Act, or both.” 

However, such phrasing could place an undue burden on the 
Government’s opposing an anti-competitive secondary pass-through 
of distributed stock. Thus, the phrasing “likely to act in concert” 
suggests a pattern of proof akin to a showing of actual conspiracy. 
And the phrasing “lodge control” imposes a standard perhaps even 
stricter than that required originally to prove violation of Clayton 
Act, Section 7. That statute, recall, bars any acquisition—whether 
or not of control—which threatens proscribed anti-competitive con- 
sequences. 

A more suitable test, we urge, would spur no secondary pass- 
through which would leave in the hands of a stockholder group with 
real and significant influence in one corporation a “high financial 
stake’? in the other. Thus present would be some assurance that 
the affairs of one company would not be run with an eye toward 
competitive advantage for that other concern in which the high 
financial stake is held. 

This standard, I emphasize, would still leave to particular courts 
the determination—in each case—as to whether a secondary pass- 
through would further competitive objectives. Making this deter- 
mination, however, a “real and significant influence” plus “high 
financial stake” standard would guard against grant of tax benefits 
to frustrate, rather than further, the ends of competition. 

Beyond this problem of safeguards, H.R. 8126 contains one pro- 
vision which seriously limits its utility as an enforcement tool. Thus, 


proposed Section 1114(2) (in H.R. 8126) specifies that stock “not 





2 U. S. v. duPont, et al., 353 U. S. 586, 606 (1957). 
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acquired by the distributing corporation more than 5 years prior to 
the institution of the” antitrust proceeding shall not receive H.R. 
8126’s more favored tax treatment unless “the antitrust order recite: 
that in the judgment of the court or Commission or Board, as the 
case may be, the distributing corporation could not have reasonably 
anticipated that the acquisition of such stock would result in an 
antitrust order requiring its divestiture.” 

As a practical matter almost impossible to discern would be 
what “the distributing corporation could not have reasonably antici- 
pated at the time of acquisition.” The upshot would be to penalize 
enforcement effectiveness by either denying H.R. 8126's benefits to 
all less than 5-year old acquisitions or forcing the United States to 
wait five years after the acquisition before moving to challenge its 
legality. Neither result makes enforcement sense. 

This provision’s obvious purpose is to guard against tax avoid- 
ance by denying H.R. 8126’s benefits to any purchase of a business 
for the purpose of distributing the shares of the acquired company 
to the stockholders of the purchasing concern. However, we believe 
this goal can be met by some other means which would not limit 
this measure’s utility as an antitrust enforcement aid. Especially so 
since H.R. 8126 already specifies that its benefits 


“shall not apply to any distribution if the divested stock was 
acquired by the distributing corporation in pursuance of a plan 
one of the principal purposes of which is the distribution of 
the earnings and profits of the distributing corporation or of 
the corporation whose stock is distributed, or both.” 


Apart from this 5-year limitation problem, this Committee might 
also wish to consider extending H.R. 8126 to non-pro rata—as well 
as pro rata—stock distributions. In some instances, non-pro rata 
distributions may be essential to achieve effective relief. For example, 
assume a holding company acquires stock in several competing con- 
cerns in exchange for holding company stock. Assume, further, such 
acquisition transgresses the antitrust laws. There, effective relief might 
well require returning to each of the stockholders of the competing 
concerns stock in their own company held by the holding company.'® 





10 See Plan of Relief adopted in U. S. v. Northern Securities Company, 193 U. S. 
197 (1904); 1 Decrees and Judgments 57. 
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Accordingly, H.R. 8126 should, H.R. 7361 and I. R. C. §355 now 
do cover both non-pro rata and pro rata distributions."? 


CoNCLUSION 


To meet each of these problems, our hope is that this Com- 
mittee might seriously consider amending either of the pending meas- 
ures. This Department pretends to no expertise in the drafting of 
tax legislation or the formulation of revenue policy. However, we 
would be pleased to cooperate with those more experienced in iax 
areas with an eye toward framing constructive amendments. 

For we are ever concerned with improving the effectivenes. « f 
our antitrust program. With this goal in mind, the Attorney Gener: | 
has proposed legislation to provide for a Civil Investigative Demand. 
This would enable access to documentary data, where civil anti- 
trust proceedings are contemplated, to enable intelligent decision 
on whether or not to sue. Similarly, we have sought means to learn 
of significant mergers before they occur. And finally, the Attorney 
General requested, and Congress has already provided, legislation 
raising maximum fines in Sherman Act cases. 

As part of this effort to seek legislative tools for improving anti- 
trust enforcement, our belief is that appropriate legislation lowering 
present tax hurdles to divestiture could spur effective relief. Although 
this Department does not recommend enactment of the pending 
measures as now written, either bill—if appropriately amended to 











11 In addition to these problems, one further difficulty—arising, perhaps, from 
drafting inadvertance: H. R. 8126 would apply not only to a “Distribution of Stock” 
required by an antitrust decree, but also an “Exchange of Property for Stock” under 
like circumstances. (See §1111 of H. R. 8126.) This seems a worthwhile addition. 
For, in many instances, the interest of competition might require that assets illegally 
acquired be exchanged for stoc!. in another company. A court might, for example, 
decree their disposition to au existing smaller competitor. In such circumstances, 
stock received via exchange must later be distributed to the stockholders of the 
acquiring company that was forced to dispose of the assets. Otherwise the violating 
company might not only retain control over the illegally acquired assets via its 
ownership of the exchanged stock, but also acquire control over a competitor. How- 
ever, as presently written, proposed Section 1111 of H. R. 8126 does not require, 
as it should, subsequent distribution to stockholders. Nor, in these circumstances, is 
an exchange of property for stock under that section surrounded with the same 
safeguards as the bill provides in cases of a distribution of stock. Section 1111 of 
H. R. 8126 should be appropriately amended to insure that stock received must in 
fact be distributed to stockholders and to include safeguards identical with those 
suggested in proposed Section 1114 











— 
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meet problems posed by present form—would be of real enforcement 
help. For there is small point in learning of violations, and prevail- 
ing in court unless effective relief can be promptly secured. And 
either™* of these measures, if appropriately amended, could help us 
do just that.”* 


12 Choice between the two might well turn on considerations of symmetry with 
other relevant portions of the tax laws, and other revenue issues, on which the 
Treasury Department's views might weigh heavily. Commenting on H. R. 7361 (see 
letter dated June 30, 1959, from the Acting Deputy Attorney General to Chairman 
Mills) this Department deemed “most important” the absence of safeguards to pro- 
tect against anti-competitive secondary distributions. This problem would be met 
by amendment as indicated above. 

In addition, our comments, as well as our testimony before the Senate Finance 
Committee, touched on two other issues of lesser importance. These were (1) H. R. 
7361’s failure to discriminate between long-standing and recent acquisitions, and (2) 
that because H. R. 7361 would impose no “immediate tax incidence” it “could, in a 
few marginal mergers, perhaps tip the scales in favor of merger.” 

Though H. R 8126 meets both these points, it offers practical enforcement help 
only where there is a significant market rise between acquisition and required dis- 
tribution. H. R. 7361, in contrast, would ease effective relief, not only in cases where 
present market value exceeds basis, but in all cases where divestiture may be required. 
Accordingly, H. R. 7361 would have broader enforcement utility. Thus, either meas- 
ure would be of substantial assistance in obtaining effective relief—and both have 
enforcement advantages and disadvantages. 

18 The pending duPont-General Motors proceeding highlights how these measures, 
if appropriately amended, would speed effective relief. In that case, the Government’s 
proposed relief plan would require distribution over a ten-year period. One reason 
for allowing ten years was to enable the duPont management, if it so chose, to 
substitute stock for its present level of cash dividends. Thus duPont stockholders 
would have to pay—roughly speaking—no more tax than they would without the 
General Motors stock distribution. 

However, passage of either of these measures would enable implementation of the 
Government's plan—not over a ten-year period—but within one year. 

Underscoring the competitive importance of prompt effectuation of duPont-General 
Motors relief are the views of a Mechanical Consultant, End-Use Development 
Section, Sales Division duPont (proposed Gov’t. Trial Exhibit No. 236, excluded 
as evidence by the Court in the Relief Hearing, but included in the record as an 
Offer of Proof), that: 

There are three fundamental reasons why plastics are important in the auto- 
motive industry today and why they will grow in importance in years to come. 
First, plastics offer the designer a number of useful properties, in various com- 
binations, not available in any other class of materials. Second, the raw ma- 
terials needed to manufacture plastics are in ample supply to meet any fore- 
seeable requirements. Third is the simple element of economics. 


With such factors uppermost, he noted: 

The idea of a “plastic automobile” seems to appeal to the imagination of 
the general public. I think a poll would show that most people visualize the car 
of the future as being made from plastic, and I think they are right. The only 
real question is how far away is the future. 

















STATEMENT BEFORE THE SENATE SUBCOMMITTEE ON 
ANTITRUST AND MONOPOLY, ON S. 215, 
FRIDAY, MAY 1, 1959 


by 


Rosert A. Bicxs* 


I appear today, at your Chairman's request, to present Justice 
Department views on S. 215, the “Price Notification Bill.” Treating 
this bill, my plan is—First, to sketch briefly that problem of inflation 
the proposal seeks to meet. With that problem in mind, Second, just 
how would this bill treat rising prices? Third, what difficulties do 
we envision in this bill's approach? And, finally, what, if any, con- 
tribution can antitrust enforcement make to meeting problems of 
inflation, problems with which this Committee, and indeed the entire 
Executive Branch, are vitally concerned. 


I. THe Prosiem S. 215 Seexs To TREAT. 


First, this bill, described by its author, Senator O’Mahoney, in 
his opening statement, “is intended to be a first step to bring inflation 
under control * * * [and] constitute[s] an invitation to the leaders 
of concentrated industry to avoid price increases for the products 
they manufacture and sell without first showing at a public hearing 
that there is good reason for the increases.” The bill seeks “to 
prevent by the light of advance publicity alone unnecessary and 
unwarranted price increases.”? 

Stated otherwise, as Senator Kefauver put it opening these Hear- 
ings, “The possible need of a bill such as S. 215 arises from the fact 
that in a number of industries competition may not be sufficiently 
vigorous to provide adequate protection to the public interest * * * 
the vigor of competitive forces has in some areas diminished to the 





* Acting Assistant Attorney General, Antitrust Division, Department of Justice. 


1 Mimeographed Opening Remarks by Senator Joseph C. O’Mahoney (D. Wyo.), 
before Senate Judiciary Antitrust and Monopoly Subcommittee on S. 215, April 23, 
1959, p. 2. 


569 








570 THE ANTITRUST BULLETIN 


point where the public interest is no longer adequately protected by 
the ‘unseen hand’ of competition.’’* 


II. Just How Doss S. 215 Szex To Meet ProsieMs OF INFLATION? 


To meet such problems, S. 215 would apply to “any line of 
commerce in which 50 per centum or more of the total sales in the 
United States are made by eight or less corporations, including their 
respective subsidiaries and affiliates * * *”* Within such sectors, 
the bill goes on to specify that “no corporation included in such 
group [presumably the top eight firms], and having capital, surplus, 
and undivided profits in excess of $10,000,000, shall increase the 
price of its product in such line of commerce” without 30 days’ 
notice.* Such notice, according to S. 215, must be delivered to the 
Federal Trade Commission, the Attorney General, and officials of 
the Congress “for publication in the Federal Register and the Con- 
gressional Record.””* 

“Within thirty (30) days after such notice,” the bill goes on, 
the Commission would be obliged to “call a public hearing on the 
proposed increase, at which it shall be the duty of the Commission 
and the Attorney General to examine such corporation with respect to 
the reasons for and the justifiability of the proposed increase. * * * .” © 
Interested parties would “be allowed to appear and give testimony 
either for or against the proposed increase. * * * .” 7 However, the 
Commission, with the approval of the Attorney General, “could 
establish rules and procedures for the waiver of all or part of the 
waiting requirements in appropriate cases. * * *.”* And, in like 
fashion, the Commission “may in appropriate cases or categories of 
cases decline to call a public hearing.’’® 





2 Mimeographed Opening Statement by Senator Estes Kefauver (D. Tenn.), 
April 23, 1959, p. 2. 
8 S. 215, p. 2, lines 17-20. 
Ibid., lines 20-24. 
Id., p. 3, lines 1-9. 
Ibid., lines 15-20. 
S. 215, pp. 3-4. 
S. 215, p. 4, limes 21-25. 
S. 215, p. 5, lines 4-5. 
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So much for a brief, very brief, sketch of S. 215’s provisions. 
With these provisions in mind, why does this Department oppose 
enactment of this measure? 


III. Way Dogs tHe Justice DEPARTMENT RECOMMEND AGAINST 
ENACTMENT OF S. 215? 


Our position may be capsuled at the outset. First, the bill would 
tend to substitute Government inquiry into “the reasons for and the 
justifiability of any price increase for our traditional ideal of prices 
set in response to free-market forces. Second, one result will be to 
discourage price declines; for companies may well be loath to risk 
price cuts when price rises can take place only at the cost of re- 
quired waiting plus public hearing. Third, by slowing the necessarily 
fast pace of price adjustments, this proposal could spell real anti-com- 
petitive consequences. Fourth, these anti-competitive consequences, 
plus this bill’s brake on declining prices, would be felt, not in nar- 
rowly marked out areas, but throughout the bulk of this nation’s 
economy. Let me detail the basis for these conclusions. 


First, the bill’s tendency to substitute the pressures of public 
inquiry for market forces in determining price changes. Antitrust’s 
prime goal, as the Supreme Court put it, in Socony-Vacuum, is to 
insure “the determination of * * * prices by free competition alone.”?® 
The fact that prices are fixed at the fair going market price is im- 
material,’? for the reasonableness of prices has no constancy due to 
the dynamic quality of business facts underlying price structures.'* 
The “difference between legal and illegal conduct in the field of 
business relations,” the Supreme Court concluded in Trenton Potteries, 
cannot “depend upon so uncertain a test on whether prices are 
reasonable—a determination which can be satisfactorily made only 
after a complete survey of our economic organization and a choice 
between rival philosophies * * *. ”’™* 

However, it is on just this issue of any price increase’s reason- 
ableness—or, as S. 215 puts it, “the reasons for and the justifiability 





10 U.S. v. Soconv-Vacuum Oil Co., 310 U.S. 150, 223. 

11 Jd. at 223. 

12 Jd. at 221. 

13 U.S. vy. Trenton Potteries Co., 273 U. S. 392, 396-98. 








572 THE ANTITRUST BULLETIN 


of the proposed increase’’—that this measure’s required inquiry would 
focus. True, of course, the bill enables no Government agency to 
halt—beyond the required 30-day waiting period—unilateral price 
rises deemed unreasonable. Equally true, however, the bill's required 
inquiry into any price rise’s “justifiability’ makes small point unless 
that interested group reaction which the inquiry should reflect is 
meant to influence individual concern’s pricing decisions. And it 
is this interested group’s reaction via hearings—rather than the ebb 
and flow of buyers’ pressures reflected via markets—which would 
mold business pricing decisions. 


True, of course, assumed here is that market pressures are—or_ 


can be—sufficiently virile to mold price decisions. True, in some areas 
of today’s economy, prices seem to move in hardly direct response 
to the apparent exigencies of market demands. And, finally, it is 
true that, even where such price movements may be felt to stem 
from collusion, undue competitive restraint, or excessive individual 
power over .narket price, still accidents of precedent and proof may 
delay, and perhaps even ultimately thwart, effective antitrust remedy. 

Equally true, however, absence of promise for complete success 
ought not diminish our striving for the ideal, the goal of unrestrained 
individual effort at the heart of our competitive market system. To 
buttress antitrust tools, specific legislative proposals have been recom- 
mended, and some already acted upon by this Committee. And, 
within the frame-work of existing law, we currently press intensive 
inquiries into many of the major market sectors—for example, autos 
and steel—on which this Committee also focuses. Though candor 
requires that, at this stage of our work, I offer no promise of early 
or even ultimate remedy in any particular area, nevertheless press- 
ing—now—is the question before you, the question whether—how- 
ever short of our competitive goal we must necessarily fall—is the 
asserted remedy this bill proposes truly worth its cost? 

Especially so, since Second, if the persistent failure of post Con- 
gressional admonitions against price hikes be a guide, this bill will 
not likely curb price increases; in fact, just to the contrary, this 
measure’s shift in pricing influence from market reaction to inter- 
ested groups’ hearing views could well encourage that persistent 
upward push of prices the bill seems to halt. For a business concern 
may be loath to cut prices if certain of the requirement that, should 
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the price cut not spell anticipated benefits, any future rise would have 
to face a 30-day waiting period: plus the travail of public hearing. 

Let me cite some examples. The producers of tin cans have in 
recent months reduced their prices. Query: Were S. 215 enacted, 
would these price reductions have been withheld because, should 
can producers wish to raise their prices at a later date, they would 
be required to notify the FTC and be subject to a full hearing? 

Much the same query arises in the case of processed cheese, 
where eight companies account for 83% of industry shipments. The 
price of Cheddar cheese, according to the Bureau of Labor Statistics, 
fell from 94.9 (1947-1949 equals 100) in August 1957 to 87.5 in 
April 1958. By November 1958, the price had risen back to 91.5. 
Presumably, that price rise would have been subjected to the pro- 
visions of S. 215. Yet, no sooner had the price been raised but in 
December 1958—the next month—prices were again reduced. 

For a final example, consider tomato catsup, a field where eight 
companies account for 68 per cent of industry shipments. These 
prices declined from August 1957 to April 1958, but were raised 
to another peak in November 1958, only again to decline in Janu- 
ary 1959. 

Query: In such instances, would not most concerns tend to shun 
such tentative and probing price cuts were the knowledge certain 
that future prices, unless exempted at administrative discretion, would 
be subject to waiting and hearings? And, as a corollary, would the 
necessity for waiting and public hearings likely tend to magnify 
each price rise in order to avoid the rigors of such procedures for 
each of a series of smaller rises? Thus, in a real sense, S. 215 could 
spur the very rigid and higher prices it is intended to curb. 


Third, this bill would impede prompt price reflexes to changing 
market stimuli. The result might well be to disadvantage those very 
producers responsible for whatever price flexibility some concentrated 
markets now demonstrate. 

Copper is a good example. Integrated producers run the gamut 
from mining to the finished metal and operate on the margin be- 
tween the cost of production and the selling price of refined copper. 
However, a significant competitive factor is the custom smelter. Un- 
like the producers, he operates on the margin between the price 
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paid to independent miners for metal and the price obtained for 
the refined copper. 

The custom smelter buys from hundreds of miners on the basis 
of the price of copper on the date the ore arrives at the smelter. 
However, over ninety days elapse between the time the custom smelter 
pays for the copper and the time needed for smelting and sale. To 
avoid the risk of inventory speculation and to safeguard its proces:- 
ing profit, the custom smelter sells each day an amount of refined 
copper equal to copper received at its smelter. 

Accordingly, to function effectively, the custom smelter must be 
free to adjust his selling price quickly."* Highlighting this need for 
price flexibility, though the integrated producers’ price of electrolytic 
copper changed only three times in 1958, the custom smelters’ price, 
in contrast, changed 36 times, fluctuating between a low of 23 cents 
and a high of 30 cents a pound.’® 

Such custom smelters’ operations would be dealt a body blow by 
S. 215’s 30-day notification requirement. However, the producers— 
whose prices presumably reflect the kind of price behavior at which 
S. 215 appears to be directed—would not be adversely affected. 

Finally, the maleffects flowing from this bill would be felt, not 
in limited market sectors, but throughout our nation’s economy. 
S. 215’s scope may perhaps be gauged from statistics published in 
this subcommittee’s 1957 report on Concentration in American In- 
dustry. Assume for the moment that S. 215’s phrasing “line of com- 
merce” be deemed the rough equivalent of the concept “product 
classes” utilized in your Concentration Statistics Report. Thus viewed, 
that Report’s statistics suggest that some 632 out of a total of 1,118 
manufacturing industries there listed would fall within S. 215’s re- 
quirements. In other words, this subcommittee’s report indicates that 
eight companies account for 50 per cent or more of the shipments 
in over half the manufacturing industries in the United States. To 
be exact, these 632 industries number 56 per cent of the total and 
account for 55.6 per cent of the total value of ‘shipments in all 
manufacturing. Thus, to the extent that each of the leading eight 
firms in such industries has a net worth of more than $10 million, 





14 Hearings TNEC, Part 25, January 1940, pp. 13266-13268. 
16 Daily Metal Reporter, January 16, 1959, Annual Metal and Steel Number, 
Part II, p. 11%. 
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this bill’s price-waiting and hearing requirements would apply to 
industries accounting for more than one-half of this country’s com- 
merce. 

So much for our objections to this measure and our views as to 
the maleffects it would engender. 


IV. Antirrust’s Rote m AN Over-ALL Procram TO CurRB 
INFLATION. 


In sum, apart from the pending proposal, what if any contribu- 
tion can antitrust make to meeting the problem of inflation at which 
S. 215 is directed? This is a matter which has absorbed the interest 
of the Attorney General since early last fall when he served on an 
informal Cabinet Committee to study the problems of inflation. 
Specifically, the Antitrust Division looked into two questions, first, 
could enforcement of the antitrust laws be used as an effective in- 
strument of public policy in combating inflation? And, second, if 
enforcement could be so utilized, how could it best be anti-inflation 
oriented? 

Our conclusion was that while antitrust law enforcement has 
some limitations as an anti-inflation instrument, there are areas where 
enforcement, if coordinated with a government-wide anti-inflation 
program, can serve as one effective arm. 

On the one hand, Antitrust’s limitations as an anti-inflation 
weapon stem from a number of factors. First is the insulation of 
significant sectors of the economy from the jurisdiction of the federal 
antitrust laws by specific Congressional exemption, or judicial con- 
struction. Second, comparatively limited resources are available for 
antitrust enforcement. And, third, anti-monopoly enforcement under 
Section 2 of the Sherman Act makes protracted litigation inescapable 
and short term results difficult to predict. 

On the other hand, antitrust enforcement can achieve prompt 
and effective short term results in the easing of upward pressures 
on prices. Relevant here are cases attacking illegal price restraints of 
trade which induce inflationary effects. Enforcement of this character 
can be expeditiously procured under criminal and civil procedures. 
Effective remedies can produce immediate results in the elimination 
of the illegal restraints. 
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For example, consider United States v. Beatrice Food Company 
et al. (D.C. Neb.), a criminal suit involving milk sale; to govern- 
ment installations. Immediately after that investigation got under 
way defendant dairies customarily bidding on these contracts reduced 
the price to the government installations to a level comparable with 
the price offered other public institutions in the area. In addition, 
they began to quote prices competitive with each other. These results 
have already been obtained—even before the case has been tried. 

Similarly, in United States v. Eli Lilly &@ Company, et al. (Cr. 
D. N.J.), the price of polio vaccine revealed a market decline fol- 
lowing indictment. Here, too, disparate prices are currently quoted 
by the producers revealing characteristics of competitive price be- 
havior. 

And, finally, in the field of housing, a very important factor in 
the cost of living, the Government early in 1957 filed a civil com- 
plaint and criminal indictment against the Association of Specialty 
Contractors in New England. Such contractors erect shells for dwell- 
ing house foundations and supervise the pouring of the cement 
foundations.*® Uniform prices had been fixed which had caused an 
increase in building contractors’ costs on dwelling houses of average 
size by $100 per unit. Successful conclusion of this case eliminated 
the alleged restraints and permitted contractors to cut costs and the 
ultimate price of new dwellings to the buyer by at least $100 per 
unit. 

Looking toward the long term effectiveness of antitrust enforce- 
ment as an anti-inflation weapon, Section 7 of the Clayton Act offer: 
significant potentialities. Vigorous Section 7 enforcement, particularly 
in the growth of infant industries in the early stages of their evolu- 
tion, can shape the ultimate competitive structure of these industries 
and avoid the expansion of those areas weakened by undue con- 
centration. Effective Section 7 enforcement today will bring supply, 
demand and price into a more ready competitive relationship in such 
new and growing industries of tomorrow as chemicals, plastics and 
electronics. 

I do not mean to suggest that competition can—or should—curb 
all increases in price. Whether or not a market be deemed com- 


16 US. v. Concrete Form Association of Central New “Bngland, et al., Civ. 
No. 57-216-S; Criminal No. 57-63-5 (D. Mass.). 
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petitive, increases in price may well stem from increases in costs. 
However, competition should help keep prices roughly in line with 
costs. 

For one example, consider our successful litigation blocking the 
Bethlehem-Youngstown steel merger. In the trial of that case, in- 
dependent wire rope fabricators testified they were squeezed since 
they had to pay higher and higher prices for the rope wire 
they purchased from the big integrated steel companies. But the 
market for wire rope was highly competitive and prices could not be 
increased. To make matters worse, these small independents were 
forced to compete with the integrated steel companies who are their 
source of supply. As Judge Weinfeld pointed out: 


* * * if the independent sells wire rope below his competitor 
supplier’s price for wire rope he may lose his source of supply, 
thus giving his supplier a form of price control over him; and 
* * * the opportunities for a price squeeze on the independent 
are enhanced, since the supplier may shift his profit between 
rope wire and wire rope in such a manner as to narrow or 
eliminate the independent’s margin of profit on wire rope. As 
to this latter disadvantage, for several years prior to the trial 
and at the time of the trial [just a year ago] the price of rope 
wire (the raw material) had been raised several times while 
the price of wire rope (the ultimate product) remained virtually 
constant. In effect the steel producers raised the price of the 
raw material sold to the independent fabricators, but did not 
raise the price of the ultimate product which some of the pro- 
ducers, including Bethlehem, sold in competition with the in- 
dependents. The evidence establishes that the independents were 
caught in a price squeeze. (United States v. Bethlehem Steel 
Corporation, 168 F. Supp. 576, 612-13 (1958).) 


One of the salutary results of our successful intervention to pre- 
vent the Bethlehem-Youngstown merger was that Youngstown was 
retained as an important non-competing source of supply of raw 
material to independent fabricators. To that extent, the squeeze 
on the smati uidepcndents was held in check. 

Thus, our efforts in this field may spell real results. The more 
responsive prices are to competitive forces, the more effective 
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will be normal anti-inflationary weapons—such as monetary and fiscal 
controls. Thus, effective antitrust can aid an over-all Government 
program against inflation. And it is toward stepping up the pace 
of such efforts that our work is now directed. 








DOES LOW MARKET OCCUPANCY INDICATE 
THE ABSENCE OF MONOPOLY POWER? 


by 


Rosert C. Brooks, Jr.* 


The recent article by E. T. Grether’ revives the question of 
economic analysis as it was applied’in the Cellophane case. In this 
case the courts used the economic concept of cross-elasticity of de- 
mand in determining the “relevant market,” or the market in which 
cellophane competed. In discussing the determination of the relevant 
market for cellophane, the Supreme Court correctly stated the con- 
cept as follows: “If a slight decrease in the price of cellophane causes 
a considerable number of customers of other flexible wrappings to 
switch to cellophane, it would be an indication that a high cross- 
elasticity of demand exists between them; that the products compete 
in the same market.”* On the basis that there were frequent shifts 
of business between cellophane and other types of flexible wrappings, 
the courts went on to infer that cellophane was not a “unique flexible 
packaging material,” and that the other types were all part of the 
relevant market for cellophane. Since duPont’s share of this market 
was only 17.9 per cent, it was concluded that duPont did not possess 
monopoly power. It had been argued by the government that the 
“relevant market” for cellophane was much narrower than that found 
by the courts. But even if it is agreed that the relevant market 
was correctly defined, we feel that from an economic standpoint it 
was a mistake to assume that low market occupancy for a product 
means that its producer does not enjoy monopoly power.® 

Even if the “relevant market” is correctly defined by accurate 
measurement of the pertinent cross-elasticities of demand, market 





* Vanderbilt University. 

1 “Economic Analysis in Antitrust Enforcement,” Antitrust Bulletin, Jan.-Feb. 
1959, IV, 55-76, esp. 59-61. 

2 United States v. E. I. duPont de Nemours & Co., 351 U. S. 377, 400 (1956) 

3 Stocking and Mueller have argued that duPont probably did have monopoly 
power in cellophane (“The Cellophane Case and the New Competition,” American 
Economic Review, March 1955, XLV, 29-63), but they did not make general find- 
ings regarding the test of market occupancy. Market occupancy is defined as the 
firm’s sales volume of a product divided by the product’s relevant market. 
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occupancy is, at best, only a one-sided test for monopoly power. 
While high market occupancy may indicate monopoly power, low 
market occupancy certainly does not indicate absence of monopoly 
power. This is because of the fact that a firm with monopoly power, 
by the very price it sets for its product, affects the size of the 
product’s “relevant market.” That is to say, the price of the monopo- 
lized product determines the number of “substitutes” with high cross- 
elasticities of demand. ° 

To illustrate, a monopolist may choose to lower the selling price 
for a unique product in order to increase his profits through increased 
sales volume. This action will not only increase sales volume of the 
monopoly firm, but will also increase the size of the relevant market 
by increasing the extent of switching between the monopolized prod- 
uct and lower-priced “substitutes.” If the size of the relevant market 
increases at a greater rate than the sales volume of the monopolized 
product, lowering the price of that product will lead to a lower 
degree of market occupancy. 

On the other hand, the monopolist may choose to raise the selling 
price for his product in order to increase his profit through greater 
revenue per unit. In this case his sales volume will decrease, and 
there will also be a deccrease in the size of the relevant market be- 
cause of a decrease in the extent of switching between the monopo- 
lized product and lower-priced “substitutes.” If the decline in the 
size of the relevant market is relatively less than the decline in sales 
volume of the monopolized product, then raising the price of that 
product will lead to a lower degree of market occupancy. 

Thus, the monopolist, in setting his price with the aim of maxi- 
mizing his profits, may incidentally cause the “market occupancy” 
of the monopolized product to be low. He may also, of course, 
change his price with the primary aim of reducing the extent of 
market occupancy. Whether to accomplish this by raising or by 
lowering his price will, as indicated above, depend on the relative 
responses in (1) sales volume of the monopolized product, and (2) 
the size of the relevant market. 

While the decision of the Supreme Court in the following year’s 
duPont-General Motors case* can be interpreted as a withdrawal 
from its earlier position in Cellophane, it appears more likely that 





4 United States v. E. I. duPont de Nemours & Co., 353 U. S. 586 (1957). 
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the Court considered the duPont-General Motors case as having sub- 
stantially different facts: that the cross-elasticity between automotive 
finishes and fabrics and other industrial finishes and fabrics was 
low, and thus that duPont’s market occupancy in this case was high.* 
Since, however, the actions of a monopolist can also lead to a low 
degree of market occupancy for his product, it is to be hoped that 
in future cases the courts will not commit the error of assuming 
that low market occupancy indicates absence of monopoly power. 





S Ibid at 593-594. 








A STATISTICAL NOTE ON FAIR TRADE 


by 


Epwarp S. HERMAN* 


Introduction 


During 1956, in order to obtain some first hand knowledge on 
the subject of fair trade, the Select Committee on Small Business 
of the United States Senate authorized its Subcommittee on Re- 
tailing, Distribution, and Fair Trade Practices to undertake an ex- 
tensive questionnaire survey of manufacturers and retailers then 
participating in the operation of fair trade. This survey was carried 
out during 1956, and the Subcommittee subsequently published a 
summary of some of its findings.’ However, in this Report the Sub- 
committee failed to utilize a substantial part of the statistical material 
contained in the questionnaire returns. Since these returns, which 
were made available to the author, throw some light on fair trade 
issues that have long suffered from a paucity of data, a summary 
and analysis of some of the results of this survey that were ignored 
or inadequately treated in the Subcommittee Report may be of 
interest and value. 


Number of Fair-Trading Manufacturers 


Although estimates of the size of the population of fair-trading 
manufacturers have been few in number and of somewhat uncertain 
accuracy and meaning,” there is little doubt that fewer than 1 per- 





* University of Pennsylvania. 

1 Report of the Select Committee on Small Business on a Study of Fair Trade, 
Based on a Survey of Manufacturers and Retailers, Sen. Rep. No. 2819, 84th Cong., 
2d Sess. (1956). 

2 This uncertainty is due largely to the existence of a large number of smaller 
manufacturers who fair trade as a temporary expedient, to facilitate the introduction 
of a new product, to bolster the prestige of an article, or to test the sales effect of 
the use of this instrument. The turnover rate among manufacturers of this class 
appears to be substantial. In contrast with this numerous but unstable fringe is a 
Stable core of manufacturers who have given fair trade a major role in their mer- 
chandising policies, who account for the bulk of the aggregate sales of fair-traded 
goods, and who tend to adhere to fair trade programs for extended periods. The 
Subcommittee on Retailing, Distribution, and Fair Trade Practices reported that 55 
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cent of the total number of manufacturers in the United States have 
fallen into this category in any one year. In early 1952, Mr. John 
W. Anderson, President of the American Fair Trade Council, in- 
formed the Celler Committee that 1,595 manufacturers were known 
by the Council to be fair-trading at that time.* This estimate was 
based on information collected during a period when fair trade 
activity was close to its peak, but it still included only slightly more 
than one-half of 1 percent of the total number of manufacturers 
reported in the Census of 1947. 

From the high levels of fair-trading activity in 1950-1951, fair 
trade appears to have suffered a substantial decline by 1956. On 
the basis of lists supplied by the American Fair Trade Council, the 
Bureau of Education on Fair Trade, and other organizations, the 
Subcommittee on Retailing, Distribution, and Fair Trade Practices 
attempted to survey the entire population of fair-trading manu- 
facturers in 1956. From the returns received by the Subcommittee 
it was established that at least 514 manufacturers were fair-trading 
during that year, and with a crude but plausible adjustment for 
non-returns, the population value for manufacturers engaged in fair 
trade in 1956 would appear to have been approximately 893.* This 





percent of the 382 firms participating in their survey who indicated the number 
of years they had engaged in fair trade stated that their resale price maintenance 
programs had been carried on for between 16 and 20 years, and only 12 percent 
of these 382 respondents had been fair-trading for fewer than six years. Ibid., p. 4. 

3 Resale Price Maintenance, Hearings on H. R. 4365, etc., before the Antitrust 
Subcommittee of the House Committee on the Judiciary, 82d Cong., 2d Sess. (1952), 
p. 731. 


4 The Subcommittee sent questionnaires to some 1,453 individual manufacturing 
firms, 836 of whom sent in replies. However, 322 of these respondents reported that 
they were not fair-trading at the time of receipt of the questionnaire. Thus the 
number of manufacturers fully established to be fair-trading in 1956 totalled only 
514. However, if the non-respondents are assumed to have been engaged in fair trade 
in the same proportion as respondents (61.5%), then 379 of the 617 non-respondents 
should be added to the total, and the number of fair-trading manufacturers in 1956 
would be approximately 893. Of course, the fact that the non-fair-trading manufac- 
turer would be less likely to submit a return is a selective factor tending to make our 
estimate unduly high. On the other hand, since a number of fair-trading manufac- 
turers were undoubtedly excluded from the survey by the incompleteness of the 
population lists, the figure of 893 is probably a reasonable crude approximation to 
the population value for that year. See Report of the Select Committee on Small 
Business, op. cit., pp. 3-4. 
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represents a 44 percent drop from Mr. Anderson's total for circa 
1951. 

Since mid-1956, of course, fair trade has suffered another sharp 
decline under the dual impact of a major series of adverse court de- 
cisions and the growth of excess capacity and sharpened competition in 
many consumer goods industries. Fair trade has been abandoned 
in a number of industries and has suffered significant attenua- 
tion in many other former strongholds. Although available informa- 
tion does not permit even a crude estimate, there can be little doubt 
that the number of manufacturers engaged in fait-trading ha: de- 
clined significantly since 1956. 


Industrial Distribution and Volume of Fair-Traded Merchandise 


The industrial distribution of a sample of 175 fair-trading manu- 
facturers,> for the year 1954, is described in Table I. The striking 
feature of this distribution is the central importance of the drug trade 
in the total fair trade picture. The three categories most closely 
associated with the drug store, drugs and medicines, druggists’ sun- 
dries, and cosmetics and perfumes, account for 45.7 percent of the 
number and 42 percent of the fair-traded volume of the sampled 
firms. Tobacco products and smoking accessories, also sold heavily 
through the drug store, contributed another 4.6 percent of the num- 
bers and 6.6 percent of the sales of our sample members. The other 
categories accounting for significant percentages of fair trade volume 
are, not unexpectedly, electrical appliances and housewares, alcoholic 
beverages, and photographic equipment and supplies. 








5 This sample was chosen at random from the more than 400 full returns re- 
ceived by the Subcommittee in 1956. As a check against disproportionate responses 
by members of particular industries the value of sales of fair-traded goods for the 
sample categories was checked against 1954 Census totals for consistency and reason- 
ableness, and the large firms in the sample were classified by industry and compared 
with lists of sizable fair-traders compiled from industry sources. Neither of these 
checks indicated any obvious bias in the returns as regards industrial distribution. 
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Industrial Distribution of the Fair-Traded Merchandise 
of 175 Firms, for 1954 





Number Percent Volume 
of of of 
Manufac- Manufac- Sales 
industry turers turers (millions) 
Drugs and medicines ~................... 26 14.9 $271.2 
Druggists’ sundries ......................... 23 13.1 200.1 
Electrical appliances and 
IE caiididisnnhinennnienstsereniticnminianie 6 3.4 186.0 
Alcoholic beverages ...................------- 7 4.0 131.4 
Cosmetics and perfumes ................ 31 17.7 100.8 
Tobacco products and accessories 8 4.6 90.0 
Cameras and photo supplies .......... . § 2.3 65.5 
Boats and outboard motors ............ 2 1.1 49.8 
Firearms and ammunition .............. 2 1.1 48.9 
Automotive supplies ........................ 7 4.0 38.0 
Clocks and watches ........................ 4 2.3 36.2 
a Te 5 2.9 35.2 
Shoes and other footwear ............ 2 1.1 29.9 
0 ee ee are 11 6.3 19.5 
I il caniasieithiteheseneniithininiiatanenmabtenes 7 4.0 16.2 
seria thaaintentaaliticigetiinitionti 3 1.7 16.0 
SII -ccicsintsineninbonniiheniiattipens 2 1.1 5.2 
SET TIIIIIIED . seurmstocsinenssnnsinnponesiion 4 2.3 2.7 
EERE ree Ne 21 12.0 25.9 
Totals 175 100 $1368.4 


Percent 
of 
Sales 
20 

14.6 


13.6 
9.5 
7.4 
6.6 
4.8 
3.6 
3.6 
2.8 
2.6 
2.6 
2.2 
1.4 
1.2 
1.2 
0.4 
0.2 
1.9 


100 


Estimates of the volume of goods sold under fair trade contracts 
in the United States, in both the late 1930’s and early 1950's, have 
generally placed this total at somewhere between 4 and 10 percent 
of retail sales. An estimate based on the value of sales of fair- 
traded goods for our 175 firm sample also falls within the range 





6 E. T. Grether, Price Control Under Fair Trade Legislation (New York: Oxford 
University Press, 1929), p. 322; John W. Anderson, “Interview on Voluntary Fair 
Trade” (pamphlet, 1950), pp. 5-6; Fair Trade: The Problem and the Issues, H. 


Rpt. No. 1292, 82d Cong., 2d Sess. (1952), pp. 20-21. 
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defined by earlier estimates. The firms included within our sample 
sold fair-traded merchandise in 1954 valued at approximately $1.4 
billion. In order to take into account wholesale and retail markups, 
values for each industry were adjusted in accordance with Barger’s 
estimates of distributive spreads by type of retail outlet for 1947.* 
This yielded an adjusted total of $2.3 billion for the retail value 
of goods fair-traded in 1954 by the 175 sample manufacturers. 

To arrive at an estimate of the population total from the sample 
value thus obtained, it is necessary to apply an appropriate multiplier. 
This requires an accurate estimate of the population of fair-trading 
manufacturers for 1954, whereas we have available only a rough 
estimate of the number of manufacturers fair-trading in 1956. Never- 
theless, the 1956 population estimate is applied here, on two princi- 
pal grounds: First, the period 1954-1956 was one of comparative 
stability in the annals of fair trade; although there may have been a 
slight decline in fair-trading numbers during those years the sharp 
drop in manufacturer numbers occurred about the time of the 
Schwegmann decision (1951-1952), and then again in 1957 and 
1958. Secondly, as will be shown below, the volume of fair-traded 
merchandise is heavily concentrated in the hands of the larger manu- 
facturers, so that from the standpoint of volume estimates the im- 
portant requirement is that the multiplier accurately reflects the ratio 
of big firms in the sample and in the fair-trading population. This 
requirement is met by a multiplier based on the estimate of fair- 
trading manufacturers for 1956. Using the 1956 estimate of 893 
as our population base, our multiplier is 5.1 (893/175), and our 
estimated total for the retail value of goods sold under fair trade 
contracts in 1954 is $11.7 billion, or 6.9 percent of retail sales. ‘This 
suggests that the volume of goods sold under fair trade contracts 
may have reached 10 percent of retail sales in the pre-Schwegmann 
decision era. There is little doubt that the value of fair-traded goods 
sold today is substantially below the 1954 level. 


Distribution of Fair-Traded Merchandise by Size of Manufacture 


The distribution of fair-traded merchandise among the 175 
sampled firms, classified by volume of sales of fair-traded goods in 





7 Harold Barger, Distribution’s Place in the American Economy Since 1869 
(Princeton: Princeton University Press, 1955), pp. 81, 83 
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1954, is shown in Table II. This distribution confirms the view that 
smaller manufacturers comprise a substantial majority of the number 
of firms utilizing fair trade: 36 percent of sample numbers had sales 
of fair-traded goods totalling less than $1 million in 1954, and 71.4 
percent of the firms in the sample had fair trade sales below $5 
million during that year. The median-sized manufacturer in our 
sample sold fair-traded merchandise valued at $2 million in 1954. 
































Table II 


Size Distribution of 175 Fair-Trading Manufacturers, 
by Value of Goods Sold under Fair Trade 
Contracts, for 1954 








Number Percent Volume 
of of of Percent 
Manufac- Manufac- Sales of 
Sise Class turers turers (millions) Sales 
O—less than $1 million ........ 63 36 $ 18.7 1.4 
$1 million—less than 
I 62 35.4 135.9 9.9 
$5 million—less than 
$10 million -....................... 14 8 96.9 7.1 
$10 million—less than 
I 17 9.7 258.2 18.9 
$25 million and up .............. 19 10.9 858.7 62.8 
Totals ............ 175 100 $1368.4 100 


On the other hand, this size distribution also indicates that a very 
substantial number of large manufacturers utilize the fair-trading 
privilege, and that these large firms account for the lion’s share 
of the sales of fair-traded merchandise. The 63 firms with fair 
trade volume below $1 million accounted for only 1.4 percent of 
the fair trade volume of sales of our sample members, while the 19 
concerns with a fair trade volume of $25 million or more contributed 
62.8 percent of the sample total for 1954. Firms with fair trade 
sales of $5 million or greater constitute 28.6 percent of sample 
numbers and account for 88.7 percent of sample volume. Many 
small manufacturers undoubtedly have a stake in fair trade legisla- 
tion, but in terms of volume of sales of goods under fair trade con- 
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tracts, fair trade would appear to be of primary benefit to large 
firms. 

The substantial number of small producers who sell goods under 
fair trade contracts has led some students of this question to conclude 
that fair trade legislation is distinctly favorable to the interests of 
small manufacturers.* This conclusion follows only if we disregard 
differences in the degree of effectiveness in the application of fair 
trade by firms of varying size, the effects of the successful use of 
fair trade by the larger firms on the competitive position of their 
smaller rivals, and the extent to which the absence of price mainte- 
nance alternatives enhances the value of fair trade to the small 
manufacturer. 

The benefits of fair trade to a manufacturer are necessarily related 
to market recognition of his willingness and ability to assure adherence 
to fair trade contracts. Where conditions are favorable to price 
competition, the enforcement of fair trade contracts can be a very 
costly business and a substantial number of small manufacturers 
submitting returns to the Subcommittee on Retailing, Distribution, 
and Fair Trade Practices indicated that they consider fair trade 
an expensive luxury, beyond their means, and available only to 
the very sizable firms that can afford to employ shoppers and ex- 
pensive legal counsel.? These small manufacturers were admittedly 
only token fair traders; but there are undoubtedly many others whose 
effective use of fair trade.is contingent on minimal enforcement 
requirements. Price cutting can best be kept within bounds by a 
careful selection of distribution outlets, restraint in production and 
sales tactics, and the judicious use of refusals to sell and fair trade 
contract enforcement. For most fair-trading small manufacturers, the 





® See, eg, Walter Adams, “Fair Trade and the Art of Prestidigitation,” Yale 
Law Journal, 65 (December, 1955), p. 206. 

2 Under conditions strongly favorable to price cutting even sizable and prosperous 
firms may find the enforcement of fair trade excessively expensive. Thus, in 1955 
a spokesman for the Sheaffer Pen Company observed that despite a two-year cam- 
paign of tracking down and carrying out legal proceedings against price cutters, and 
repurchasing pens from discount houses, at a cost in excess of $1 million, “we found 
that Sheaffer merchandise still found its way into discount houses. We found that 
we couldn’t enforce our program vigorously enough so that small retailers were in a 
position to compete with the discount houses and other merchandisers.” “Sheaffer 
Says It Dropped Fair Trade So It Could Get Into Discount Houses,” Advertising 
Age, December 12, 1955, pp. 1, 8. 
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enforcement of fair trade contracts appears to be only one, and fre- 
quently a relatively minor, part of a serious program of resale price 
maintenance. 

In a questionnaire sent out by the Subcommittee to retailers, the 
latter were asked to name manufacturers doing a commendable job 
of enforcing fair trade. In terms of volume of sales of fair-traded 
products in 1955, the smallest of the ten most commended enforcers 
had sales of approximately $40 million. One of the ten reported 
enforcement expenditures of only $15,000, while at the other extreme 
one firm reported enforcement costs of close to $900,000." Such 
retailer commendations are, of course, potentially biased toward 
the firms with extensive operations, but by the same token it is 
the larger manufacturers who receive the publicity regarding their 
enforcement activities that enable them to differentiate their products 
vis-a-vis distributors by assuming the role of “dealer champions.” ?' 
In this connection it is of considerable interest that 56 percent of 
the retailers responding to the Subcommittee questionnaire indicated 
that it is their policy to push products of manufacturers who operate 
active fair trade programs.’* 

That the principal benefits of fair trade should accrue to the 
advantage of the larger manufacturers is actually implicit in the classic 
rationale of fair trade—the protection of manufacturer goodwill from 
the depredations of leader selling. Since effective leader merchandising 
is assumed to require the use of well-known, heavily advertised brands, 
then it is not the firms of small size and limited reputation that are 
likely to find price protection very helpful, but rather the well- 
entrenched giants whose nationally advertised products are most 
suitable for this purpose. 

Carrying the argument one step further, a plausible case can be 
made that fair trade, on balance, helps to consolidate the market 


10 Report of the Select Committee on Small Business on a Study of Fair Trade, 
op. cit., p. 18. 

11 “While the announced purpose of the enactment of a national fair-trade law 
is for the protection of the small manufacturer, it is interesting to note that in the 
State courts, in cases attempting to enforce the price-fixing features in at least 
eight cases the General Electric Co. was the moving party.” Statement of Mr. Alex 
Akerman, representing Eckard and Webb, two Florida cut-rate drug companies, in 
Faw Trade, Hearings on H. R. 10527, etc., 85th Cong., 2d Sess. (1958), p. 592. 

12 Report of the Select Committee on Small Business on a Study of Fair Trade, 
op. cit., p. 19. 
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position of the larger manufacturer and exclude the smaller pro- 
ducer. In many important instances a fair-trading arrangement may 
be appropriately regarded as a form of cooperation between the manu- 
facturer of a well-known and intensively advertised brand and 
numerous retailers of that product, whereby, in exchange for price 
protection and satisfactory margins, the dealers tacitly agree to carry 
and push that particular brand.** Where price cutting can be pre- 
vented by fair trade the small manufacturer will hardly be able 
to persuade the typical retailer to carry and push his razor blades, 
soap, or baby products, in preference to the heavily advertised and 
well-known products of Gillette, Procter & Gamble, or Johnson & 
Johnson. The latter brands can be sold in volume, at small sales 
expense, and at premium prices. With the usual margins they are 
simply more profitable for the dealer to carry and push than are 
the brands of fringe competitors. It is precisely in the case where 
the well-known brands are subject to price cutting that dealer in- 
terest in “switching,” “off-brands,” and private brand merchandise 
becomes significant and the small manufacturer becomes an object 
of interest as a source of supply.** This improvement in the position 
of the smal] producer is offset to some extent by the fact that the 
lower prices on the national brands tend to increase their attractive- 
ness to the consumer, and some dealers, retrenching in the face of 





18 “Most buyers stated that their stores were continuing to place their main 
emphasis on General Electric’s line. The reason they gave is GE’s price maintenance 
policy at retail, which, they said, gives the stores a chance to make a profit, especially 
in ‘fair-trade’ States. Two buyers said their stores push the line ‘to get the adver- 
tising money.’” Robert N. Straus, “Nation’s Big Stores Sour Over Slim Pickings 
with Autumn Sales at a Trickle,| Home Furnishings Daily, October 3, 1957, p. 26. 

14 In a recent trade paper series on the changing position of the independent 
manufacturer, question is raised: “But how does the small firm hope to get a dealer 
to carry his line in the face of tremendous demand built up for nationally advertised 
brands? 

“‘Well, for one thing, dealers are learning that they just can’t make money 
just trying to undercut the discounters’ price on national brands,’ declared the presi- 
dent of one independent. 

“ “However, by selling the superior workmanship and features of the smaller firm’s 
line, dealers can make a sale at a higher price with a better margin for them.’” Jack 
Robertson, “Single-Liners Stress Dealer,” Home Furnishings Daily, January 22, 
1958, p. 36. 

See also, Mary Merris, “Independent Makers See Development in Trade as Favor- 
able,” ibid., March 20, 1958, p. 32; “Off-Brands, Health Lines on Rise in N. Y. 
Electrics,” ibid., September 25, 1958, p. 1; “GE Finds Housewares, Radio Sales Are 
Behind Without Fair Trade,” ibid, June 25, 1958, p. 1. 
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price competition, may retain the popular brands sought by their 
customers and reduced their off-brand lines. Nevertheless, in view 
of the exclusionary effects of fair trade on small producers it is by 
no means clear that the ending of fair trade would be unfavorable 
to their group interests. 

The contention that fair trade is particularly valuable to the 
small manufacturer because of his inability to afford the more ex- 
pensive alternatives for maintaining resale prices raises complex issues 
that can only be touched upon briefly here. First, as already men- 
tioned, the very fact that the small manufacturer is small and rela- 
tively unknown makes it less likely that his product will be used 
as leader merchandise and that he will consequently need price pro- 
tection. Secondly, where a small manufacturer does face serious price 
cutting in distribution channels he has the relatively inexpensive option 
of refusing to sell to price cutters and applying a more rigorously 
selective system of distribution. This is exactly what Mr. John W. 
Anderson was forced to do under conditions of leader selling in 
the 1920’s, and, in his own words, “That ‘refusal to sell’ formula 
saved our business.” ** It is true that where the forces making for 
price cutting are strong, selective distribution and refusing to sell to 
price cutters may prove ineffective, but under such conditions fair 
trade is likely to be prohibitively expensive to the small manufacturer. 
Finally, there is an understandable tendency among spokesmen for 
fair trade to exaggerate the substitutability of price maintenance 
alternatives to fair trade, such as consignment selling, exclusive deal- 
ing, and forward integration, to larger producers.'® These policies 
are expensive, and larger manufacturers have frequently concluded 
that price maintenance is not worth the additional cost; and they 
involve a drastic shift in the structure of marketing relationships that 
would necessitate a corresponding alteration of selling strategy and 
tactics. The limited substitutability of these price maintenance alter- 
natives is indicated by the failure of the electrical appliance and 
housewares manufacturers to adopt such alternatives on any signifi- 
cant scale over a year after the collapse of fair trade in those fields. 





18 Resale Price Maintenance, Hearings on H. R. 4365, before the Antitrust Sub- 
committee of the House Committee on the Judiciary, 82d Cong., 2d Sess. (1952), 
p. 340. 

16 See further, Edward S. Herman, “A Note on Fair Trade,” Yale Law Journal 
(1955), pp. 30-31. 











THE CELLOPHANE CASE AND THE 
CROSS-ELASTICITY OF DEMAND 


by 


Joun M. LisHAN 


In a discussion of the economics of antitrust law, Professor George 
W. Stocking presented his analysis of the district court’s opinion in 
the du Pont cellophane case.’ Previously, Professor Stocking had been 
joined by Mr. W. F. Mueller in a similar venture.? In both instances 
the respective authors raise the same question: “Is the cross-elasticity 
of demand so low that du Pont can price cellophane independently 
and still-make monopoly profits in selling it?”* It is largely on the 
basis of an affirmative answer to this question that the authors 
conclude that du Pont behaved like a monopolist and enjoyed the 
fruits of a monopoly of cellophane. Such a view is contrary to Judge 
Paul Leahy’s decision in the case brought by the government against 
du Pont.* In Judge Leahy’s opinion: 


The relevant market for determining the extent of du Pont’s 
market control is the market for flexible packaging materials. 
* * * Facts, in large part uncontested, demonstrate du Pont 
cellophane is sold under such intense competitive conditions, 
acquisition of market control or monopoly power is a practical 
impossibility.* 


Stocking and Mueller argue that the situation described by Judge 
Leahy would most likely occur under the condition of a high cross- 
elasticity of demand between cellophane and other flexible wrap- 
ping materials, in which case “the price of such wrapping materials 





1 George W. Stocking, “The Rule of Reason, Workable Competition, and 
monopoly,” Yale Law Journal, Vol. 64, No. 8, July 1955, p. 1108. 


2 George W. Stocking and Willard F. Mueller, “The Cellophane Case and the 
New Competition,” American Economic Review, Vol. XLV, No. 1, March 1955, p. 29. 

8 Stocking, op. cit., p. 1143. Cf. Stocking and Mueller, op. cit., p. 54. 

4 United States v. E. I. du Pont de Nemours and Company, 118 F. Supp. 1 (D. 
Del. 1953). 


8S Ibid., pp. 60, 197-198. 
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would have moved concurrently [with cellophane].”* They are 
convinced that if cellophane is competitive with the rival flexible 
wrapping papers, the prices of the two commodities will move in the 
same direction, since they interpret such a movement as reflecting 
a high cross-elasticity of demand.’ 

Theory teaches that the higher the positive cross-elasticity of 
demand, the more substitutable the products are, i.c., the more com- 
petitive the commodities.* In the absence of collusion the hallmark 
of monopoly has usually been a low positive cross-elasticity of demapd 
between the monopolized commodity and all other goods.® 

Stocking and Mueller attempted to measure the cross-elasticity 
of demand by the direction of the absolute price changes of the 
commodities in question. When cellophane prices and those of the 
other flexible wrapping papers changed in the same direction, a 
high positive cross-elasticity of demand between the two goods was 
inferred. However, when the prices moved in opposite directions 
or one price did not change while the other did, Stocking and Mueller 
imputed a low positive cross-clasticity of demand and made a con- 
comitant finding of monopoly. 

Writing alone, Professor Stocking tries to correct the above tech- 
nique for the measuring of cross-elasticity of demand by citing the 
traditional definition: ‘‘Cross-elasticity reflects the extent to which 
price changes in one product affect the amount of another product 
that buyers will buy.” '®° This is immediately followed by an effort 
to specify a high positive cross-elasticity : 

Where the cross-eiasticity of demand for rival products is great, 

a decline in the price of one decreases the sale of the other and 

may lead to a decline in its price."* 





6 Stocking and Mueller, op. cit., p. 55. It is presumed that the cross-elasticity 
to which they refer is high and positive; cross-elasticity can equally be high and 
negative. 

7 Ibid., p. 56. 

® Joe S. Bain, Price Theory (New York: Holt, 1952), p. 52. 

2 George J. Stigler, The Theory of Price (New York: Macmillan, 1952), p. 205. 
1© Stocking of. cit., pp. 1110-1111. 

11 Jbid., p. 1111. Italics added. 
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The use of the concept of elasticity of demand, since its origination 
by Marshall, has been predicated on the relative changes in the 
respective prices and quantities. In the above case Professor Stocking 
neglects to indicate the relative decrease in the quantity sold of 
good A in response to a relative decline in the price of good B. 
According to Professor Stocking’s version it cannot be determined 
whether the cross-elasticity is great or small, since the changes in the 
relative magnitudes are omitted. 

Furthermore, his view that a great cross-elasticity may lead to 
a decline in the price of the commodity whose sale decreases is 
not significant. The fall in the price of such a commodity would 
occur under either great or small cross-elasticity of demand, as long 
as the cross-elasticity is positive, which is the case with substitute goods. 

Under the assumption of rival commodities the only time a high 
or low positive cross-elasticity of demand will not result in a price 
decline of the good whose demand decreased is where the cost 
(supply) function is perfectly clastic (constant cost). However, a3 
long as costs are not constant but are either decreasing or increasing 
over the relevant range, any decrease in the demand for good A 
in response to a decrease in the price of B will result in a fall in the 
price of A. Since the cross-elasticity is positive, it can be great or 
small and still bring about a decline in the price of A. Equally 
important is Professor Stocking’s failure to recognize that price changes 
are not solely the result of changes in demand. Shifts in cost curves 
stemming from either variations in the price of factors or changes 
in technology are similarly capable of producing price changes. 

Without recognizing the dilemma, Professor Stocking proceeds to 
derive policy propositions from the price changes he observes. A 
movement of the two prices in the same direction indicates to him 
that the cross-clasticity is high. However, it is a fallacy to measure 
the cross-elasticity of demand by the mere direction of the price 
movement. This measure does not indicate whether the cross- 
elasticity is high and positive, low and positive, high and negative, 
or low and negative. It is important to specify whether the cross- 
elasticity is positive or negative, in addition to being high or low, 
because this represents the difference between substitute goods and 
complementary goods. 
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Coming closer to the empirical material of the cellophane case, 
Professor Stocking continues to compound the error. To him, price: 
of competitive differentiated products (though not necessarily iden- 
tical) will tend to move in “unison.” Hence a change in the price 
of one product will induce a price change in the same direction of 
the rival product. It is from such observations, he holds, that one 
may determine whether or not differentiated products are in fact 
competitive.** 

What is the cross-elasticity of demand between cellophane and 
other flexible wrapping materials, as measured by Professor Stocking’s 
conception of cross-elasticity? From 1924 to 1940 du Pant cellophane 
fell from $2.508 to $0.38 a pound, but by 1950 the price had risen 
to $0.49 a pound."* The rival flexible wrapping materials exhibited 
the following price behavior: “ 


Bleached Glassine 1924 to 1938—Constant 
1939 to 1940—Increased 


Waxed Paper 1933 to 1940—Approximately constant 
During 1940—Increased 


Vegetable Parchment 1924 to 1928—Slight decrease 
Thereafter—Relatively stable 


Bleached Greaseproof 1933 to 1940—Increased 


Professor Stocking summarizes these price movements: 


What is more important, du Pont cellophane prices moved 
independently of rival products’ prices, which remained rela- 
tively stable or moved slightly upward while cellophane prices 
were dropping sharply.’* 


Applying his criterion for measuring cross-clasticity to the pre-1940 
data, Professor Stocking evidently finds a low cross-elasticity, since 
the price of du Pont cellophane declined while the prices of its 
rivals either rose slightly or remained constant. During the 1940's, 





12 Ibid., p. 1141. 

18 Ibid., p. 1144, n. 139. 
14 Jbid., p. 1144. 

18 Loc. cit. 
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he tells us, the prices of the rival wrapping papers experienced a 
greater increase than the price of du Pont cellophane, which in- 
creased, “but less rapidly.” ** According to his particular measure- 
ment of cross-elasticity, Professor Stocking should now infer a high 
cross-elasticity, because the prices of cellophane and its rivals moved 
in the same direction. To do so, however, would destroy his con- 
tention that cellophane did not share a common (competitive) market 
with the other flexible packaging papers. Professor Stocking instead 
asserts that the price of du Pont cellophane during the war and the 
ensuing inflation “continued its relative decline in price.” '? In- 
terpreting the price data as he does, his conclusion is that: 


Such independent price movements suggest noncompetitive pric- 
ing as between cellophane and the rival products. * * * Appar- 
ently rival products were not sufficiently close substitutes to 
constitute effective competition with cellophane.’ 


It is doubtful whether Professor Stocking’s verdict is justified, 
based as it is on the price behavior data cited by him. The price 
of cellophane could have increased less rapidly than the prices of 
its rival products during the 1940's, without sustaining the inference 
that cross-elasticity was low and effective competition lacking. In 
discussing the similarities of the rayon and cellophane industries, 
he states that “both have been characterized by rapid expansion in 
consumption, rapid reduction in cost, and a rapid decline in price.” '° 
Here, Professor Stocking recognizes that price changes are the result 
of two sets of forces: costs and demand. Why then ignore the cost 
side for cellophane alone? It is conceivable that during the period 
under review the cost curves of both groups of products changed 
in such ways as to overcome the direction of the price changes 
attributed by Professor Stocking to the demand side alone. The price 
behavior of cellophane relative to its rivals would depend on three 
factors: (1) the magnitude of the change in demand induced by 
the price change of the rival products, (2) the production function 





16 Loc. cit. 
17 Loc. cit. 
18 Loc. cit. 
19 Ibid., p. 1146. 
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under which cellophane is produced, i.e., the slope of its cost curve, 
and (3) the slope and position of the cost curves of rival products. 

Professor Stocking’s emphasis on prices moving “concurrently” 
or in “unison” as a standard of competition is unduly rigid. Such 
a measuring rod leads Stocking to imply that du Pont cellophane 
would have been judged competitive only if the relative prices be- 
tween cellophane and its rivals had remained constant from 1924 
to 1950. What other meaning can be given to his use of the cri- 
terion? Professor Stocking in part based his conclusion that du Pont 
cellophane was noncompetitive with other flexible wrapping paper: 
on the fact that the price of cellophane decreased relative to its 
rivals throughout the period 1924 to 1950. What would Stocking 
have concluded had du Pont cellophane increased in price relative 
to its rivals? It is unlikely that such price behavior would have found 
greater favor than the price movements actually observed. It follows 
that concurrent price movements as used by Professor Stocking require 
that competitive products maintain constant relative prices through 
tume. 

It is inappropriate to utilize such price changes, arising from 
both cost and demand factors, to conclude that the cross-elasticity 
of demand is great or small, regardless of whether the cross-elasticity 
is positive or negative. Nothing meaningful can be stated about the 
cross-elasticity of demand between two goods on the sole basis of 
the observation of respective price changes. It also may be misleading 
to pronounce judgment on the competitiveness of the market using 
Stocking’s measure. Like the Lord, competition may well work in 
mysterious ways so that prices or their changes alone are an inadequate 
guide to the operation of the “unseen hand.” 7° 








2° Professor Stocking, in comparing rayon and cellophane, states that “both have 
close substitutes.” (/bid., p. 1146.) However, he earlier concluded that “apparently 
rival products were not sufficiently close substitutes to constitute effective competition 
with cellophane.” (/bid., p. 1144.) It appears that the decision whether cellophane 
was competitive with its rival products depended on the difference between “close 
substitutes” and “sufficiently close substitutes.” 
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Supreme Court (as of July 30, 1959) 


Dkt. 143 Misc.—Firstamerica Corporation v. United States (N. D. 
Cal.), petition filed July 7, 1959. 


Petitioner seeks review under the All Writs Act of an interlocu- 
tory order of the district court denying its motion to dismiss an 
action brought by the United States for alleged violations of Sec- 
tion 7 of the Clayton Act and Section | of the Sherman Act. Petitioner 
asserts that the action of the Federal Reserve Board in approving 
the bank stock acquisition precludes the Department of Justice from 
maintaining an antitrust suit on the theories of res judicata and 
collateral estoppel. 

The Government contends: that petitioner has failed to demon- 
strate the “compelling need” necessary to justify immediate review 
of this interlocutory order; that the Bank Holding Company Act 
does not empower the FRB to determine with finality any issue 
ander Section 7 of the Clayton Act; and that not only is the Board 
devoid of power to pass on the Sherman Act problem but that it 
cid not purport to do so. 


Dkt. 156 Misc.—Atlantic Coast Line Railroad Company v. Riss 
and Company, 170 F. Supp. 354 (D. C. D. C.), petition filed 
July 14, 1959. 

Petitioner’s motion to suspend proceedings in an antitrust action 
and to refer certain, but not all, of the issues in the case to the 
ICC was denied. The lower court’s rationale was that since these 
issues were not the dominating ones in the case, the delay occasioned 
by their referral to the agency could be obviated by deciding them 
at the district court level. Petitioner contends that this disregard 
of the primary jurisdiction doctrine constitutes error. 
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Dkt. 12—Minneapolis & St. Louis Railway Co. v. United States, 
165 F. Supp. 893 (D. C. Minn.), appeal filed December 1, 1958. 
Probable jurisdiction noted March 9, 1959. 

The acquisition of a railroad by two other railroads was held 
not to violate Section ? of the Clayton Act or Section 1 of the 
Sherman Act where the ICC had concluded that any adverse effects 
on competition were far outweighed by other facts in the public 
interest. 

Among the questions presented is whether the antitrust consider- 
ations present in the case required the Court to reject the Com- 
mission’s order. 

Dkts. 27 and 28 are companion cases. 


Dkt. 20—United States v. Parke-Davis & Co., 164 F. Supp. 827 
(D. D. C.), appeal filed December 10, 1958. Probable jurisdiction 
noted February 24, 1959. 

The district court dismissed a civil action charging a conspiracy 
to maintain resale prices and to boycott retailers who refused to enter 
into the alleged conspiracy. The appeal should include an elaboration 
by the Supreme Court of the doctrine enunciated by the Colgate 
case. 


Dkt. 27—State of South Dakota v. United States of America and 
ICC, 165 F. Supp. 893 (D. C. Minn.), appeal filed January 2, 
1959. Probable jurisdiction noted March 9, 1959. 

This is a companion case to Dkts. 12 and 28. 


Dkt. 28—State of Minnesota v. United States of America and 
ICC, 165 F. Supp. 893 (D. C. Minn.), appeal filed January 8, 1959. 
Probable jurisdiction noted March 9, 1959. 

This is a companion case to Dkts. 12 and 27. 


Dkt. 51—Federal Trade Commission v. Travelers Health Asso- 
ciation, 262 F. 2d 241 (8th Cir.), petition filed April 13, 1959. 
Certiorari granted May 18, 1959. 

The Court below held that the McCarran-Ferguson Insurance 
Regulation Act deprived the FTC of jurisdiction to control the mail 
order advertising practices of a company licensed by and located 
in Nebraska. 

The question presented is whether the Act deprived the FTC 
of jurisdiction to prohibit unfair and deceptive practices by an in- 
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surance company doing an interstate business solely by mail, where 
the state in which it is incorporated and maintains its home office 
prohibits unfair or deceptive practices in the insurance business there 
or “in any other state.” 


Dkt. 61—Federal Trade Commission v. Henry Broch & Co., 
261 F. 2d 725 (7th Cir.), petition filed May 6, 1959. Certiorari 
granted June 15, 1959. 

The Court below set aside an order of the FTC which required 
Broch to cease and desist from granting a portion of the brokerage 
fee to which he was entitled from his principal seller to one of 
his buyers. Broch had accepted a 3% rather than the usual 5% 
commission from a seller in order to effect a sale to a buyer at 
a lower price. The Circuit Court held that neither the language of 
Section 2(c) of the Clayton Act nor its legislative history indicated 
that a seller’s broker was covered by this section of the Act. 


Dkt. 62—Maryland & Virginia Milk Producers Ass'n v. United 
States, 168 F. Supp. 880, 167 F. Supp. 45 and 799 (D. D. C.), 
appeal filed May 8, 1959. Probable jurisdiction noted June 29, 1959. 

The Court below held that the statutory immunity accorded to 
agricultural cooperatives did not apply in respect to transactions en- 
tered into between it and other organizations. Accordingly, the 
acquisition by the cooperative of one of its principal competitors 
constituted a foreclosure which was unreasonable per se and a 
violation of Section 3 of the Sherman Act. 

Dkt. 73 is a companion case. 


Dkt. 73—United States of America v. Maryland & Virginia Milk 
Producers Ass'n (D. D. C.), appeal filed May 22, 1959. Probable 
jurisdiction noted June 29, 1959. 

This is a companion case to Dkt. 62. 


Dkt. 84—Mohawk Refining Corp. v. FTC, 263 F. 2d 818 (3d 
Cir.), petition filed May 29, 1959. 

The Commission entered and the Circuit Court affirmed a cease: 
and desist order requiring the petitioners to affirmatively disclose 
that its lubricating oil was processed from “used” oil. Adopting rthe 
rationale of the Algoma Lumber case, the Circuit Court held that the 
public had a right to purchase “new” oil if it so desired, and that 
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a manufacturer might not “surreptitiously” substitute another product 
even though there was no quality differential. 

Some four months after the termination of the hearings, petitioners 
made a formal motion for the production of correspondence between 
the Commission and witnesses who had appeared on its behalf on 
the factual issuc as to whether or not the public had a preference 
for new as opposed to used oil. The Commission denied the motion 
and the Circuit Court held that good cause had not been made out. 


Dkt. 125—Double Eagle Refining Co. v. FTC. 265 F. 2d 246 
(10th Cir.), petition filed June 18, 1959. 

The facts of this case are substantially similar to those in the 
Mohawk Refining case, supra. In the instant case, Circuit Judge 
Breitenstein dissented on the ground that the record was devoid 
of evidence that the consuming public had a preference for “virgin” 
oil—the ultimate fact from which the Commission’s finding of “de- 
ception” was inferred. He also observed that unlike the Algoma 
Lumber case, relied on by the majority in this case and in the 
Mohawk Refining case, mislabelling was not involved. The crux of 
the dissent was that non-disclosure alone did not amount to deception 
and that the Commission’s order requiring disclosure was without 
legal basis. 

Dkt. 193—Standard Motor Products vy. FTC (2d Cir.), petition 
filed July 8, 1959. 

The Circuit Court affirmed the Commission’s findings that peti- 
tioner’s practice of granting retroactive rebates, which varied from 
3% to 20% depending upon total annual purchases, to individual 
jobbers and to group-buying organizations composed of jobbers, con- 
stituted an unlawful discrimination and a violation of Section 2(a) 
of the Robinson-Patman Act. . 

Petitioner contends that its evidence established that retail prices 
were not affected by these rebates, that some of the non-favored 
jobbers prospered and that others of them believed they had not 
sustained any injury—and hence that its pricing practices could not 
have adversely affected competition. The Court’s finding, says the 
petitioner, amounts to holding that a prima facie case of price dis- 
crimination under Section 2(a) cannot be rebutted. The Commission 
maintains only that such evidence did not in fact rebut the prima 
facie case. 
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Petitioner also contends that the Court’s rejection of the Section 
2(b) “meeting competition” defense, which was limited to the group - 
purchase aspects, constituted error. The Circuit Court held that 
petitioner’s discriminatory pricing practices were not purely defensive 
in nature but rather had been used to acquire new customers and 
hence were not justifiable under Section 2(b). 


Dkt. 225—Ordinance Gauge Co. v. Jacquard Knitting Machine 
Co., 265 F. 2d 189 (3d Cir.), petition filed July 18, 1959. 

The Circuit Court affirmed the district court’s order of Jan- 
uary 21, 1958 dismissing, without prejudice, an antitrust action 
wherein issue had been joined on June 29, 1951. Petitioner contends 
that Rule 41-b FRCP is inapplicable because the action had never 
been listed, set or called for trial. Further, that the Rule’s phrase 
“failure of the plaintiff to prosecute” is so vague and indefinite as 
to render its application to the facts of this case violative of petitioner’s 
rights under the due process clause of the Fifth Amendment. 

Respondent contends that the order has as its basis Rule 41-b 
or the court’s inherent powers and that no abuse of discretion exists 
to justify the granting of certiorari. 

Dkt. 245—A filiated Music Enterprises v. Sesac (2d Cir.), petition 
filed July 27, 1959. 

Petitioners seek review of the Circuit Court's affirmance of the 
district court’s dismissal of a private treble damage action alleging 
that respondents’ 20% to 30% control of the “Gospel Music” market 
constituted a per se violation and that its affiliation agreements with 
publishers as well as its practice of offering only blanket licenses 
restrained trade. The lower courts held that there was a complete 
absence of proof that the respondents had the power to fix prices or 
to exclude ccempetitors and, in fact, there was proof of fierce com- 

Dkt. 260—Rogers v. Douglas Tobacco Board of Trade, 266 F. 2d 
636 (5th Cir.), petition filed July 30, 1959. 

Petitioners seek review of a Circuit Court opinion which reversed 
the district court for a second time. The Circuit Court reversed on 
the theory that the district court’s instruction with respect to the 
interstate commerce question confused the jury on an issue which 
should not have been submitted to the jury. Petitioners contend that 
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by adopting a new by-law, pursuant to which percentage restrictions 
on annual increases were imposed, respondents had unreasonably re- 
strained trade and injured them. The Klors theory was developed 
in an attempt to avoid the necessity of a third trial. 


Other Courts 


Periely Dairy Company v. Milk Wagon Drivers and Dairy Em- 
ployees Union Local 603 (U. S. D. C. E. D. Mo., E. Div., filed 
June 19, 1959). 

A dairy’s agreement with a truck drivers’ union to pay delivery 
truck drivers on a commission system (which allegedly resulted in 
some drivers receiving “excessive and illegal” wages, thereby in- 
creasing the price of milk) is not an illegal restraint of trade under 
Section 1 of the Sherman Act. By virtue of the Clayton and Norris- 
LaGuardia Acts, a union acting for a labor goal, in the absence of 
a conspiracy with outside groups, cannot be in violation of the 
Sherman Act. Here, there was no proof that the union had conspired 
with a non-labor group, and the court could not say that the agree- 
ment did not concern “conditions of employment.” 


Ordinance Gauge Company v. Jacquard Knitting Machine Co., 
Inc. (C. A. 3d Cir., refiled April 9, 1959). 

A treble damage action which had lain dormant for more than 
five years without reaching the trial stage was properly dismissed 
without prejudice. 


The Upjohn Company v. Peoples Service Drug Stores, Ave. 
(U.S. D. C. D. Md., filed May 26, 1959). 

A Federal District Court, noting the undesirability of a Federal 
court attempting to forecast the decision of a state court upon a 
point requiring an interpretation of state laws or constitutions, re- 
tained a fair trade action on its docket without final disposition in 
order to permit the fair trader to file an action in a Maryland court 
and thus obtain a ruling by the state court on the constitutionality of 
the Maryland Fair Trade Act. 


Independent Theatres, Inc. v. American Broadcasting-Paramount 
Theatres, Inc., et al. (U.S. D. C:S. D. N. Y., filed June 23, 1959). 
New York and Delaware corporations doing business in New York 
failed to show that the “balance of convenience” favored the transfer 
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of a Tennessee motion picture exhibitor’s treble damage action from 
New York to Georgia or Tennessee. The defendants’ inconvenience 
in bringing their records and employee-witnesses to New York, from 
Georgia or Tennessee, was insufficient to overcome the exhibitor’s 
venue privilege under the Clayton Act. Also, the court gave par- 
ticular consideration to the exhibitor’s contention that the transfer 
would cause it to lose the power to subpoena, as witnesses at the trial, 
certain of the defendants’ New York officials who were allegedly 
the principal actors in the conspiracy charged. 

Dickinson, Inc. v. The Kansas City Star Co. (U. S. D. C. W. D. 
Mo., W. Div., filed June 3, 1959). 

Plaintiffs in a private treble damage action were not required to 
bring their action within one year after the termination of a Govern- 
ment criminal action in order to take advantage of the “evidentiary” 
provision of Section 5(a) of the Clayton Act (making a Govern- 
ment decree prima facie evidence in subsequent private actions), 
where the private action was brought within one year of the ter- 
mination of a civil action filed by the Government at the same 
time that it had filed the criminal action. The “evidentiary” pro- 
vision is complementary to Section 5(b), the “tolling” provision, 
which had, in the instant case, tolled the running of the statute 
of limitations until one year after the termination of both Government 
actions. The court rejected the defendants’ argument that the private 
action, having been brought more than one year after the termi- 
nation of the criminal action itself, was brought too late to enable 
plaintiffs to use the judgment entered therein as evidence in the 
instant action. 

Elizabeth Hospital, Inc. v. Richardson, et al. (C. A. 8th Cir., 
dated July 10, 1959). 

A hospital’s complaint alleging that the number of its out-of-state 
patients was reduced by a conspiracy to exclude its chief physician 
from membership in a local medical society states no cause of action 
under the Sherman Antitrust Act because it shows no restraining 
effect on interstate commerce. The fact that some of the hospital’s 
patients may travel in interstate commerce is incidental and does not 
alter the local character of the hospital. Also, the complaint states 
no cause of action under Arkansas statutes relating to monopolies, 
combinations, and attempts to regulate or fix prices. 
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Brandt, et al. v. Renfield Importers, Ltd., et al. (C. A. 8th Cir., 
dated July 15, 1959). 

A trial court’s dismissal of a treble damage action as to three of 
fourteen defendants is not an appealable final judgment. While the 
Federal Rules of Civil Procedure provide for the entry of appealable 
judgments “upon one or more but less than all of the claims” in 
actions involving “multiple claims,” the instant action involved only 
a single claim for damages against the fourteen defendants, who were 
charged, as joint tort-feasors, with conspiring to violate the antitrust 
laws. 


Miles Laboratories, Inc. v. Family Bargain Center, Inc., et al. 
(N. Y. Sup. Ct., County of Onondaga, decided February 13, 1959). 

A manufacturer’s application for a temporary injunction restrain- 
ing two retailers from selling its products below minimum prices 
established pursuant to the New York Fair Trade Act is not defeated 
by the retailers’ unsupported allegation that they had no knowledge 
of the fair trade restrictions at the time they purchased the products. 
The retailers offered no proof in support of that defense, while 
the manufacturer supported with documentary evidence, including 
United States Post Office receipts for certified mail, its statements 
that it had sent numerous letters advising the retailers of the fair 
trade program. The further contention that the manufacturer had 
waived or abandoned its fair trade program by lack of enforcement 
was likewise unsupported, while the manufacturer submitted affidavits 
naming violators and describing the steps it took against each. 


Loew’s, Inc. v. Radio Hawaii, Inc. (N. Y. Sup. Ct., N. Y. County, 
dated July 16, 1959). 

A motion picture distributor is entitled to recover license fees 
due under a contract with a television station, although it was con- 
tended that the contract was an inherently illegal “block booking” 
contract prohibited by the Federal and New York antitrust laws. 
A New York court, in so ruling, followed the recent United States 
Supreme Court decision in Kelly v. Kosuga (69,283 of the Trade 
Regulation Reporter) and held that the doctrine announced in that 
decision was equally applicable to the New York statute. The state 
court also refused to stay its proceedings until the termination of 
a subsequently filed Federal court action in which the television 
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station sought a rescission of the contract on the ground that it was 
illegal under the Federal antitrust laws. 


Fleischer v. Associated Artists Productions, Inc., et al. (U. S. 
D. C. S. D.N. Y., filed July 15, 1959). 

A treble damage action charging motion picture distributors with 
suppressing the distribution of animated motion picture cartoons (over 
which they had acquired distribution rights by a 1941 agreement) 
is barred, on its face, by the Federal four-year statute of limitations. 
Any injury under the antitrust laws sustained by the producer of 
the cartoons (a dissolved corporation) occurred when the contract 
was made in 1941. Also, the suspension of the running of the 
four-year period during the pendency, and for one year after the 
conclusion, of a Government suit against one of the defendants did 
not benefit the plaintiff because the instant suit was filed more 
than one year after the termination of the Government action. In 
addition, there was no showing of injury to the commerce of the 
individual shareholder who brought the suit or to the dissolved 
corporation. 

McElhenney Co., Inc.,et al. v. Western Auto Supply Company 
(C. A. 4th Cir., decided July 16, 1959). 

A trial court’s dismissal of a complaint alleging that a manufac- 
turer of home and automobile supplies violated Section 3 of the 
Clayton Act by an “implied understanding of course of dealing” 
in which it cancelled the franchises of dealers who handled com- 
petitors’ products is affirmed. The statute does not prohibit a uni- 
lateral refusal to sell; thus, the courts have not held a seller liable 
for refusing to deal with one who was unwilling to enter into an 
unlawful exclusive dealing arrangement. Without a “condition, agree- 
ment or understanding” of “exclusivity,” there can be no infraction 
of Section 3. Here, so far as the complaint shows, the manufacturer 
“exacted no agreement” prohibiting the dealers from handling com- 
peting merchandise. Also, the acts alleged do not constitute a 
monopolization or attempt to monopolize which Section 2 of the 
Sherman Act condemns. 


Haas v. Hodge (Cal. Dist. Ct. of App., 2d Dist., dated June 24, 
1959). 
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A physician’s agreement that he would not “maintain an office 
for the practice of his profession at any place within a radius of 
25 miles” from the office of a former associate is invalid under a 
California statute prohibiting contracts “by which anyone is restrained 
from engaging in a lawful profession, trade, or business. * * *” 
While that statute permits a seller of the “good will of a business” 
to agree to refrain from carrying on a similar business within specified 
counties or cities, the physician had, in the “employment” agree- 
ment with his former associate, specifically renounced any right to 
the professional practice and the good will thereof. Hence, the phy- 
sician had no “good will” to sell. 


Texaco, Inc. v. O’Connell, et al. (U. S. D. C. E. D. Pa., dated 
July 14, 1959). 

A federal District Court, in an oil refiner’s action seeking to enforce 
fair trade prices established pursuant to the Pennsylvania Fair Trade 
Act, refuses to temporarily enjoin a dealer from selling gasoline 
below fair trade prices because there is no showing of irreparable 
damage to the refiner. While the refiner might be able to establish 
the minimum jurisdictional amount ($10,000) at trial, it made no 
attempt to place a dollar figure on the damages claimed. Also, the 
court notes that a Pennsylvania court, in a discontinued action that 
was identical to the present one, had found no irreparable damage 
to the refiner. There is no showing of a dire emergency which would 
warrant interference with the state court’s finding on the precise 
point. 

Robinson v. Stanley Horne Products, Inc., et al. (U. S. D. C. 
D.N. J., filed June 29, 1959). 

Is it lawful for a seller to dispense with the services of its broker 
and sell directly to a customer at a discount that equals the amount 
formerly paid in commissions to the discharged broker? Following 
the ruling in the Broch case, the court rules that a seller’s broker 
is not covered by Section 2(c) of the Clayton Act, as amended 
by the Robinson-Patman Act, and that a manufacturer of collapsible 
cups therefore had a right to eliminate its broker and sell at reduced 
prices. As was stated in the Broch case, brokerage is an item in the 
cost of distribution which the public must ultimately defray and the 
seller’s costs would be “frozen” if such reductions were prohibited. 
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Hohensee v. Akron Beacon Journal Publishing Co., et al. (U. S. 
D. C. N. D. Ohio, E. Div., filed June 9, 1959). 

An amended complaint in which a lecturer and seller of food 
products charged that he was compelled to discontinue his business 
activities by reason of acts of harassment committed pursuant to a 
conspiracy in violation of the antitrust laws was defective since it 
showed no “public injury.” Also, the complaint was deficient in 
failing to set forth in detail the relationship of the parties. 


Pepper Motors, Inc. v. American Motors Sales Corp., et al. (U. S. 
D. C. E. D. N. Y., dated June 30, 1959). 

An automobile distributor charged with violating the Automobile 
Dealer Franchise Act is not entitled to summary judgment against 
a dealer which claimed that it had been orally appointed as a 
franchised dealer. 


Republic Productions, Inc., et al. v. A. F. of M., et al. (U.S. 
D. C. S. D. N. Y., filed June 25, 1959). 

A federal District Court in New York refuses to reconsider its 
ruling sustaining the service of process, in New York, upon an in- 
dividual claiming to be a non-resident who was there solely for the 
purpose of having his disposition taken in connection with other 
actions. 


Miller v. Gillette, et al. (C. A. 2d Cir., decided June 15, 1959). 

A trial court properly dissolved a temporary attachment against 
defendants’ property after a plaintiff’s “fantastic claims of fraud and 
conspiracy,” in the “guise of a treble-damage antitrust suit,” were 
finally dismissed. 


Lewis & Roche v. Pennington, et al. (U.S. D. C. E. D. Tenn., 
N. Div., filed July 1, 1959). 

An employer’s charge that a labor union conspired with one or 
more businesses to raise employees’ wages to a point where he could 
not pay states a cause of action against the union under Federal 
antitrust laws. 


Rex Pharmacy v. Wagonfield, et al. (N. Y. Sup. Ct., N. Y. 
County, dated August 21, 1959). 

A retail pharmacist, “nominal” plaintiff in a fair trade action 
secking to enforce fair trade contracts of “manufacturers listed in the 
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complaint,” is denied an injunction to restrain alleged price vio- 
lations by defendants who were wholesalers as well as retailers. It 
appeared that the suit was sponsored by an association of retail 
pharmacists (all of whom competed with each other) with a view 
toward fixing prices at the retail level of competition, the plaintiff 
never notified the defendants of any alleged damage to his business; 
- the plaintiff himself had given discounts and failed to collect taxes; 
the association which sponsored the suit had apparently taken no 
action against other violators; and there was no proof that the manu- 
facturers listed in the complaint were authorized to enforce fair trade 
contracts. 


Department of Justice Activity 


U. S. v. R. P. Oldham Co., et al. (U. S. D. C. N. D. Calif., 
Consent judgment, September 14, 1959). 

Attorney General William P. Rogers announced the entry in the 
United States District Court at San Francisco, California, of a consent 
judgment against five United States importers and five Japanese ex- 
porters, defendants in the civil action entitled United States v. R. P. 
Oldham Company, et al., a case involving alleged restrictions in the 
importation of Japanese wire nails. 

The Government’s complaint, filed on April 25, 1957, charged 
the defendants with conspiring among themselves to restrain trade 
in the importation, sale and distribution of Japanese wire nails on 
the West Coast of the United States. More specifically the complaint 
charged that defendants conspired to limit the sale of Japanese 
wire nails to the five American importers, to stabilize prices at which 
nails were purchased and sold on the West Coast, and to allocate 
orders among the Japanese defendants and co-conspirators. 

The judgment enjoins the defendants from entering into or main- 
taining any agreement to limit or determine what persons will be 
permitted to buy Japanese wire nails on the West Coast, from fixing 
prices, and from allocating sales territories. Defendants are also en- 
joined from refusing to sell nails to or discriminating against any 
American importer, pursuant to any plan or agreement to exclude 
American importers from the market. 


U.S. v. Scott Aviation Corp. (U. 8. D. C. W. D. N. Y., Com- 
plaint, September 1, 1959). 
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Attorney General William P. Rogers announced that a civil anti- 
trust case was filed in Buffalo, New York, against Scott Aviation Cor- 
poration of Lancaster, New York. The complaint, filed in the 
United States District Court, charges that Scott has violated Section 
1 of the Sherman Act by maintaining a distribution plan under which 
distributors and dealers of Scott’s artificial breathing devices are 
prevented from competing with each other. 

The complaint alleges that substantial quantities of the Scott 
breathing devices are sold to the Government for use at military 
installations and on atomic energy and hydrogen bomb research 
projects where protective breathing equipment is required. Such 
equipment is also sold for use in hospitals and ambulances, by fire- 
men and other persons who must work in dangerous atmospheres. 

The complaint alleges that the annual retail value of Scott artificial 
breathing devices was approximately $2,000,000 in 1958 and that 
the value of the total sales in the entire industry in the same year 
was about $3,500,000. 

Scott is charged with engaging in a combination and conspiracy 
with its distributors and making contracts with them, by which 
distributors and dealers sold only at prices fixed by Scott, allocated 
customers and territories, refrained from selling for export and re- 
frained from selling to the Government in competition with Scott. 


U.S.v. True Temper Corporation (U.S. D.C. N. E. Ill., Consent 
judgment, August 20, 1959). 

Attorney General William P. Rogers announced the filing in the 
United States District Court in Chicago of a final judgment by 
consent of the parties, terminating civil antitrust proceedings against 
True Temper Corporation. 

The Government’s complaint which was filed June 30, 1958, 
in addition to naming True Temper Corporation as a defendant, 
named several foreign manufacturing and selling corporations as 
co-conspirators. ‘The defendant and co-conspirators manufacture and 
sell steel golf shafts for use in golf clubs. The complaint charged 
that the defendant True Temper, with the co-conspirators, had un- 
lawfully restrained and monopolized foreign and domestic trade 
and commerce in violation of Sections | and 2 of the Sherman 
Act; that by the terms of the alleged unlawful combination and agree- 
ment defendant True Temper and the co-conspirators allocated exclu- 











612 THE ANTITRUST BULLETIN 


sive world markets for the manufacture and sale of steel shafts for golf 
Clubs and restricted the export of such shafts from the United States 
or their import into the United States. 

The final judgment entered cancels the basic agreements between 
True Temper and the foreign co-conspirators and prohibits any 
renewal of the objectionable features of those contracts. In addition 
the judgment requires that True Temper divest itself of any stock 
or financial interest which it has in the foreign manufacturing and 
selling corporations within the minimum period of time prescribed 
by the law of the foreign countries. If the divestiture is not accom- 
plished by defendant True Temper within a period of 7 months, 
the judgment prescribes a procedure for the trusteeship of such stock 
and financial interests with power in the trustee, under supervision 
of the court, to affect such divestiture. In addition the final judg- 
ment contains specific imjunctions directed to eliminating the re- 
strictive arrangements and practices formerly existing between the 
defendant True Temper and the co-conspirators. 


U. S. v. The Gemex Corporation (U. S. D. C. E. D.N. J., 
Consent judgment, August 4, 1959). 

Attorney General William P. Rogers announced the entry in the 
Federal] District Court in Newark, New Jersey of an antitrust consent 
judgment enjoining restraints of trade in the sale of watch bands. 
Consenting to the entry of the Judgment was The Gemex Corporation 
of Union, New Jersey. 

The Government's complaint which was filed in this case on 
December 16, 1958 charged that Gemex and its wholesalers agreed 
with each other on the prices for the sale of Gemex watch bands 
to retailers and that they agreed to maintain the prices of watch 
bands manufactured by others than Gemex on sales to retailers. 
The complaint further charged the defendant and its co-conspirator 
wholesalers with refraining from handling watch bands manufactured 
by others than the defendant which compete in the same price 
range as Gemex bands. The complaint also charged Gemex with 
policing adherence to these agreements and with refusing to sell to 
wholesalers who deviated from the agreed upon policies. 

The Judgment entered enjoins Gemex from agreeing with any 
of its wholesalers on prices for the sale of watch bands to third 
persons. Gemex is further enjoined from collecting any information 
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concerning, or requiring that any wholesaler repor: to Gemex, any 
price cutting or price deviation by any wholesaler or retailer; from 
requiring any wholesaler to sell watch bands at list price or at any 
other specific price level and from selling watch bands on the con- 
dition that the wholesaler thereof shall not deal in watch band 
manufactured by any person other than the defendant. 


U.S. v. The Lake Asphalt and Petroleum Co., et al. (U.S. D. C. 
E. D. Mass., Indict., August 26, 1959). 

Attorney General William P. Rogers announced that a federal 
grand jury in Boston returned three indictments against one trade 
association and 17 corporations engaged in the sale and distribution 
of asphalt, road tar and bituminous concrete in New England. 

Named as defendants in one indictment relating to asphalt were: 
The Lake Asphalt and Petroleum Company of Massachusetts, East 
Deerfield, Mass.; Allied Chemical Corporation, New York, N. Y.; 
H. H. McGuire & Co., Inc., Malden, Mass.; Trimount Bituminous 
Products Co., Everett, Mass.; Rock-Asphalt Corporation, Haverhill, 
Mass.; Mystic Bituminous Products Co., Inc., Everett, Mass.; Wachu- 
sett Bituminous Products Company, Worcester, Mass.; American 
Oil Products Company, Somerville, Mass.; D. J. Cronin Asphalt, 
Inc., East Providence, R. I.; and Koppers Company, Inc., Pitts- 
burgh, Pa. 

These defendants were charged with a conspiracy to fix and main- 
tain prices at which asphalt is sold to the state and local governments 
of Massachusetts and New Hampshire, to allocate markets among 
themselves, and to fix prices on sales of asphalt to contractors, in 
violation of the Sherman Antitrust Act. 

The second indictment relating to road tar named as defendants 
the following: Allied Chemical Corporation, New York, N. Y.; 
Koppers Company, Inc., Pittsburgh, Pa.; Trimount Bituminous Prod- 
ucts Co., Everett, Mass.; James Huggins & Son, Inc., Malden, Mass. ; 
H. H. McGuire & Co., Inc., Malden, Mass.; and Independent Coal 
Tar Company, Framingham, Mass. 

These defendants were charged with a conspiracy to fix and 
maintain prices at which road tar is sold to the state and local 
governments of Massachusetts, New Hampshire, Vermont and Maine, 
and to allocate markets among themselves, in violation of the Sherman 
Antitrust Act 
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The third indictment relating to bituminous concrete named the 
following as defendants: Bituminous Concrete Association, Inc., Bos- 
ton, Mass.; Allied Chemical Corporation, New York, N. Y.; Warren 
Brothers Roads Company, Cambridge, Mass.; Trimount Bituminous 
Products Co., Everett, Mass.; Essex Bituminous Concrete Corp., West 
Peabody, Mass.; H. H. McGuire & Co., Inc., Malden, Mass.; Rock- 
Asphalt Corporation, Haverhill, Mass.; Merrimack Paving Corpora- 
tion, Groveland, Mass.; Vulcan Construction Co., Boston, Mass.; and 
Massachusetts Broken Stone Company, Weston, Mass. 

This third indictment charged the defendants with conspiring to 
fix and maintain prices at which bituminous concrete is sold to the 
state government of Massachusetts and to loca] governments and 
contractors in Massachusetts and New Hampshire, and to allocate 
markets among themselves, in violation of the Sherman Antitrust Act. 


U. S. v. Audiofidelity, Inc., et al. (U. S. D. C. S. D.N. Y., 
Complaint, August 26, 1959). 

Attorney General William P. Rogers announced the filing in 
the United States District Court at New York of a civil complaint 
charging Audiofidelity, Inc. and Sidney Frey, individually and doing 
business as Dauntless International, both of New York City, with 
violating the Sherman Antitrust Act in connection with the sale and 
distribution of high fidelity and stereophonic records and tapes. 

The complaint alleges that Audiofidelity, Inc. conspired with its 
distributors, including defendant Frey, to: (a) allocate exclusive 
sales territories for each distributor, and prevent sales to dealers 
or customers located in a territory allocated to another distributor ; 
(b) fix resale prices at the wholesale and retail levels, and prevent 
distributors and dealers from advertising or selling products at prices 
other than those established; and (c) withhold supplies from those 
distributors and dealers who do not comply with these agreements. 


U.S. v. Diebold, Inc., et al. (U. S. D. C. S. D. Ohio, Complaint, 
August 24, 1959). 

Attorney General William P. Rogers announced the filing in the 
United States District Court at Cincinnati of a civil antitrust com- 
plaint charging that an agreement, dated July 17, 1959, between 
Diebold, Incorporated and Herring-Hall-Marvin Safe Company, 
whereby all the properties and assets of Herring-Hall-Marvin would 
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be transferred to Diebold, Incorporated, may substantially lessen 
competition or tend to create a monopoly, in violation of Section 7 
of the Clayton Act. Named as defendants in the complaint are 
Diebold, Incorporated, of Canton, Ohio, the acquiring company, and 
Herring-Hall-Marvin Safe Company of Hamilton, Ohio, the company 
to be acquired. 

After the filing of the complaint the Government obtained a 
temporary restraining order from the court preventing the consumma- 
tion of the acquisition which was scheduled to take place on either 
August 28th or August 31, 1959. The Government also filed a 
motion for a preliminary injunction seeking to have the consummation 
of the acquisition enjoined pending a determination on the merits 
of the issues raised by the complaint. 

Diebold is alleged to be one of only three companies engaged 
in the manufacture and sale of bank vaults and bank vault doors 
in the United States. It is also a leading producer of related bank 
vault and fire resistive equipment. Its net sales in 1958 were over 
$30,000,000 and its assets at the end of 1958 were about $13,500,000. 

Herring-Hall-Marvin Safe Company manufactures and sells bank 
vaults and related equipment and fire resistive equipment. Its sales 
of bank vaults and related equipment in 1958 were alleged to be 
approximately $6,000,000 and its sales of fire resistive products ap- 
proximately $3,500,000. The company’s total sales in 1958 were 
about $10,000,000. 

According to the complaint, defendants Diebold and Herring- 
Hall-Marvin compete with each other in the manufacture and sale 
of such products as bank vaults, vault doors, drive-in and walk-up 
banking windows, safety deposit boxes, fire resistant safes, and money 
chests. 

The suit charges that the effect of the proposed acquisition by 
Diebold of Herring-Hall-Marvin will eliminate competition between 
them and will enhance Diebold’s competitive advantage over smalle: 
producers to the detriment of competition, and that competition gen- 
erally may be substantially lessened in the product fields in which 
Diebold and Herring-Hall-Marvin are now engaged. It further 
charges that concentration in the industry involved will be materially 
increased. 
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U. S. v. United Artists Corporation (U. S. D. C. S. D.N. Y., 
Gomplaint, September 15, 1959). 

Attorney General William P. Rogers announced the filing in Fed- 
eral District Court in New York City of a civil antitrust action against 
United Artists Corporation, of New York City, and United Artists 
Associated, Inc., an affiliated corporation controlled by United Artists, 
charging violations of Section 7 of the Clayton Act. 

The charges are based upon the acquisition by these companies 
of assets of Associated Artists Productions Corporation and C & C 
Films, Inc., formerly competitors of United Artists in the distribution 
of feature films for television exhibition. The assets acquired included 
the complete pre-1949 libraries of {feature films produced by Warner 
Brothers and RKO. The complaint alleges that these acquisitions 
of assets may substantially lessen competition, in violation of the 
Clayton Act, by eliminating Associated Artists and C & C as com- 
petitors in the industry. 


Federal Trade Commission Activity 


F.T.C. v. Pressman Toy Corp. (F. T. C. Dkt. #7067, Consent 
order, August 17, 1959). 

A consent order approved by the Federal Trade Commission pro- 
hibits Pressman Toy Corp., New York City, from discriminating in 
price among its customers. 

In taking the action, the Commission adopted an initial decision 
by Hearing Examiner Walter R. Johnson containing an order agreed 
to by the company and the FTC’s Bureau of Litigation. 

The FTC’s complaint against the concern, issued February 20, 
1958, charged that it granted preferential prices to members of 
March of Toys, Inc., 200 Fifth Ave., New York City, an organization 
of toy jobbers and wholesalers. Specifically, the complaint alleged 
that Pressman gave March of Toys, Inc., members a special 2% 
rebate on toy purchases. 

According to the order, Pressman must charge the same prices 
to customers where selling in competition with other sellers or where 
the customers compete with each other in reselling the toys. 


F.T.C.v. Sperry Rand Corp. (F. T. C. Dkt. ##7559, Complaint, 
August 14, 1959) 
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Sperry Rand Corp., New York City, was charged by the Federal 
Trade Commission with price discrimination in the sale of typewriters 
and business machines manufactured by its Remington Rand Division. 

Citing an example ‘of the company’s alleged unfair price practices, 
the complaint stated that during a six-month period in 1958, Sperry 
Rand sold typewriters to a certain favored customer having branche. 
in New York, Philadelphia, Pittsburgh, Atlanta, and other cities, at 
prices ranging from $59.40 to $64.19. The favored customer's com- 
petitors meanwhile were charged from $74.84 to $79.56 for ihe 
identical product. 

The effect of these price discriminations, the complaint main- 
tains, may be substantially to destroy or prevent competition between 
favored and non-favored customers, in violation of Section 2(a) of 
the Robinson-Patman Amendment to the Clayton Act. 


F. T. C. v. Standard Oil Company of Indiana (F. T. C. Dkt. 
#7567, Complaint, August 20, 1959). 

The Federal Trade Commission charged that Standard Oil Com- 
pany (Indiana) has entered into illegal price-fixing and maintenance 
agreements with certain of its service station lessee-dealers. 

In its primary marketing area—15 midwest and mountain states 
Standard of Indiana has over 10,000 dealers to whom it has leased 
or sub-leased service stations. Many of these operators are independen’‘ 
businessmen or “would be such in the absence of the power and 
contro] exercised over them by respondent,” the FTC’s complaint 
alleges. 

Starting in December 1955, the complaint states, the company 
adopted, together with certain unnamed lessee-dealers, a “Suggested 
Competitive Retail Price” plan (SCRP) covering gasoline sales both 
to its lessee-dealers and the public. 

According to the complaint, under SCRP the company stops 
the traditional posting of its dealer tank wagon gasoline prices at 
bulk plants, ascertains through surveys the prevailing retail prices 
of various classes of unbranded gasoline resellers, and determines an 
appropriate differential between branded and unbranded gasoline as 
a class. This differential realistically reflects the difference in public 
acceptance between the two classes of products, based on (1) posted 
prices of unbranded resellers, (2) discounts from posted prices, and 
(3) value of stamps, premiums and other give-aways. 
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The company then determines a “suggested competitive retail 
price” and allows lessee-dealers a percentage discount from this price, 
excluding taxes. In no event does this discount equal the amount 
the dealer was receiving as his normal margin of profit on each gallon 
of gasoline, the complaint says. 

Standard of Indiana allegedly dominates its lessee-dealers by pro- 
visions in their leases, sub-leases, and supply contracts and by constant 
inspection and surveillance of their business operations. It uses this 
domination to coerce the independent dealers to abide by policies 
it may suggest or put in effect, including SCRP. 

To help effectuate the SCRP plan, the company held meeting: 
between its representatives and some lessee-dealers, where the plan's 
details and purposes were explained and discussed. These procedures 
and their implementation induced independent dealers to agree to 
adopt or follow the plan when placed in operation, the complain: 
alleges. 

It charges that the result is the company and certain of the 
dealers have been able to effectively fix and maintain gasoline prices 
in those areas where SCRP has been placed in effect. 

Charging that these activities are unfair methods of competition 
forbidden by the FTC Act, the complaint contends they tend to 
create a monopoly and to restrain and eliminate competition unduly. 

According to the complaint, Standard of Indiana is the nation’s 
9th largest industrial corporation (1956 total assets over $2.4 billion) 
and the 2nd largest crude oil refiner (over 323,000 barrels af gasoline 
a day). About 60% of its gasoline is sold in the 15-state primary 
market area under the names Standard White Crown (premium) 
and Standard Red Crown (regular) through some 15,654 retail 
outlets. In addition, it has marketing representation in 33 other states 
through two affiliates: Utah Oil Co. (Utoco), 5 states; and American 
Oil Co. (Amoco), 28 states. 


F.T.C.v. General Mills, Inc. (F. T. C. Dkt. #6926, Init. Dec.., 
August 20, 1959). 

An initial decision by a Federal Trade Commission hearing ex- 
aminer announced would dismiss charges that General Mills, Inc.. 
Minneapolis, Minn., has entered into illegal exclusive dealing sales 
contracts with one of its customers, The Grand Union Co., a 340- 
store supermarket chain with headquarters in East Paterson, N. J. 
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Examiner John Lewis granted General Mills’ motion to dismis; 
that portion of the FTC's October 31, 1957, complaint charging that 
its arrangement with the chain, under which the latter agreed not 
to handle or sell sponges made by E. I. duPont de Nemours & Co.. 
violated Section 3 of the Clayton Act. 

FTC trial counsel have failed to establish that this arrangement 
“resulted in a foreclosure of competition in a substantial share of 
the line of commerce affected, or that there is a reasonable probabilit, 
that the arrangement will substantially lessen competition or tend 
to monopoly in any line of commerce,” the examiner ruled. 

The further allegation in the complaint that General Mills has 
granted discriminatory advertising allowances to Grand Union and 
other customers will be covered in a separate initial decision, the 
examiner said. 

General Mills, he said, entered the sponge business in 1952 by 
purchasing the assets of O-Cel-O Corp., which was made its O-Cel-O 
Division. It sold sponge products nationally through 70 independent 
food brokers until September 1957 when the O-Cel-O Division was 
abolished and integrated into its general operations, and the sale 
of sponges through brokers was discontinued. 

On or about January 5, 1955, the O-Cel-O Division contracted 
to advertise its products on an electric spectacular display sign in 
Times Square, New York City, which showed a Grand Union food 
market and an animated cartoon panel promoting the products of 
participating advertisers. About the same time, General Mills’ broker 
for the New York metropolitan area entered into an agreement with 
the chain. This covered in-store advertising to be coordinated with 
the Broadway sign and provided that Grand Union stop buying 
duPont sponges. The chain did not resume its purchase of duPont 
sponges until February 1957, atter General Mills’ participation in 
the sign had ceased. It continued to buy sponges made by two other 
competitors of General Mills and also began purchasing another com- 
petitive sponge, the examiner noted. 

Counsel for both sides agreed that it is unnecessary to show any 
actual injury to competition to meet the statutory requirement of 
a probable substantial lessening of competition, and also that there 
must be an affirmative showing of facts, beyond the mere preclusive 
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agreement, sufficient to infer that the arrangement would have a 
probable substantially adverse competitive impact. 

Pointing out that the main disagreement between counsel concerns 
the operative facts which will support such an inference, Examiner 
Lewis said the position of General Mills’ counsel apparently is 
that there must be a general sales policy of an exclusive nature by 
a dominant producer, tying up a substantial proportion of the out- 
lets in the line of commerce affected, before it could be found the 
agreement would have the statutory effect. The argument of FTC 
counsel, he said, appears to suggest that if the amount of commerce 
tied up is more than “insignificant or insubstantial,” the statutory 
test is met, without need for proof of the seller’s relative market 
position or of the relative proportion of the share of commerce affected. 

Although expressing disagreement with some aspects of the former's 
argument, particularly that concerning the requirement for showing 
dominance by the seller, the examiner held that the FTC counsel's 
position is even less tenable. 

The evidence, continued the examiner, which FTC counsel con- 
tend establishes a prima facie case of potential lessening of competition 
falls into two main categories: (a) that relating to General Mills 
alleged position as a leading producer, and (b) that relating to the 
alleged substantiality of the commerce foreclosed. 

FTC counsel argued that, because the company is “a large na- 
tional seller of grocery and related products” and because its sponge 
sales are “substantial,” this constitutes it “a leading or major * * * 
seller.” 

“The short answer to this argument,” held the examiner, “is that 
respondent’s other sales in its diverse line, including flour and other 
grain products, feeds, soybean products and chemicals, have nothing 
to do with its status in the line of commerce here involved. The 
figures for this miscellany of products cannot be married to its sponge 
sales to constitute it a leading producer. This is not a case of using 
economic power in one field as leverage in another. 

“Nor does the fact that respondent’s sponge sales exceed $4,000,000 
annually, or the fact that it is one of six companies which, to- 
gether, account for 80 percent of the sponge sales in the Eastern 
United States, mean anything. Since there is no evidence as to the 
total sponge sales in the industry, there is nothing to which to re- 
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late the $4,000,000 figure. Likewise, there is nothing to indicate what 
proportion of the 80 percent figure is accounted for by respondent’s 
sales. For aught that appears from the record, it may be the smallest 
of the six producers and may have only one percent, or even less, 
of the 80 percent figure attributed to all six companies.” 

Continuing, he stated: “The evidence concerning ivoreclosure i, 
on a par with that relating to respondent’s position in the market. 
While, as previously noted, dominance or leadership in the market 
is not an indispensable element in a Section 3 case, its presence has 
a bearing on the substantiality of the commerce foreclosed, and the 
probability of injury. Where the evidence fails to establish market 
leadership, a stronger showing with respect to the share of the market 
foreclosed would appear to be required to support an inference of 
probable lessening of competition. In any event, the evidence here 
involved fails to establish substantial foreclosure under any standard 
of measurement.” 

The examiner ruled that the evidence which had been intro- 
duced by FTC counsel showing the exclusion of a single competitor 
(duPont) from approximately $27,000 to $40,000 worth of sponge 
business through a single chain outlet, even though there were over 
300 stores involved, “is hardly a state of facts from which it can be 
inferred, without more, that there is a reasonable probability of a 
substantial impairment of competition.” 

In so holding, he stated this “does not intend to indicate any 
concurrence with the position of respondent that there can be no 
substantial foreclosure unless there is a ‘general sales policy of ex- 
clusion.’ ” 


F. T. C. v. Kadiak Fisheries Co., et al. (F. T. C. Dkt. #7562, 
Complaint, August 24, 1959). 

Two affiliated Seattle, Wash., packers of canned salmon and other 
seafood have granted illegal brokerage to favored customers, the 
Federal Trade Commission charged today. 

The concerns sell their products through primary brokers in the 
Seattle area and through field brokers elsewhere in the United States. 
Usually the former are paid a 5% brokerage fee and the latte: 
receive 242%. 

The complaint alleges that the packers have violated Section 2(c ) 
of the amended Clayton Act by giving certain customers grants 
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or allowances in lieu of brokerage or price concessions reflecting 
brokerage. 

A typical method allegedly used was to give these customers or 
their agents price reductions which were coupled with or offset wholly 
or partly by reducing the broker’s fee earned on the sales. 


F.T.C.v. Queen Anne County Clam Association, et al. (F. T. C. 
Dkt. #7578, Complaint, September 13, 1959). 

Three Maryland clam digger Associations and their officers and 
members are charged by the Federal Trade Commission, in a com- 
plaint, with illegally fixing and enforcing prices of clams harvested 
in Chesapeake Bay. 

The three Associations include substantially all clam diggers op- 
erating in the Bay area. All members were not specifically named as 
party respondents because large and fluctuating membership makes 
this impracticable, the complaint says. 

It charges that since 1958 the Associations and their members 
have conspired “to suppress and hinder competition between and 
among themselves and also between themselves and other parties 
in the purchase or sale” of soft shell clams. 

Specifically, it alleges that they have (1) established and main- 
tained uniform and non-competitive prices and terms for the purchasc 
or sale of their clams; (2) boycotted dealers seeking to buy clams 
at less than the fixed prices; and (3) enforced adherence to their 
prices and terms by various methods including threats of reprisals, 
intimidation, and physical violence. 

F. T. C. v. Bayuk Cigars, Inc. (F. T. C. Dkt. ##7395, Consent 
order, September 14, 1959). 

A consent order approved by the Federal Trade Commission 
forbids Bayuk Cigars, Inc., Philadelphia, Pa., the manufacturer of 
“Phillies,” “Webster” and other well-known cigars, to pay discrimi- 
natory advertising allowances to favored customers. 

The order was agreed to both by the company and the FTC’s 
Bureau of Litigation. It was accepted in Hearing Examiner Walter 
R. Johnson’s July 2 initial decision, which the Commission affirmed. 

Bayuk was charged in an FTC complaint, issued last February 5, 
with making payments to some customers but not making them 
available to all other competing customers on proportionally equal 
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terms, as required by Section 2(d) of the Robinson-Patman Amend- 
ment to the Clayton Act. 

Further allegations were that even among favored customers 
payments were proportionally unequal because they were based on 
individual negotiations, and that one customer exclusively was paid 
about $700 a month for advertising the company’s cigars on book 
matches. 


F. T. C. v. American Ball Bearing Corp., et al. (F. T. C. Dkt. 
#7565, Complaint, August 21, 1959). 

The Federal Trade Commission charged the manufacturers of 
‘“A.B.C. Bearings” with discriminating in price among their customers. 

The complaint alleges, for example, that since 1955 in many 
areas—including Denver, Dallas and Los Angeles—respondents have 
classified purchasers of their automotive bearings into three categories 
—jobbers, distributors, and warehouse distributors—and charged them 
different prices. Jobbers, the complaint maintains, were charged 
about 10% more than distributors and about 20% more than ware- 
house distributors, while distributors were charged approximately 10% 
more than warehouse distributors. 

Asserting that many of the favored and non-favored purchasers 
were in competition with one another, the complaint charges that 
these price discriminations violate Section 2(a) of the Robinson- 
Patman Amendment to the Clayton Act. 


F.T.C.v. F. E. Booth Co., Inc. (F. T. C. Dkt. #7438, Consent 
order, August 21, 1959). 

The Federal Trade Commission has approved a consent order 
prohibiting F. E. Booth Co., Inc., San Francisco, Calif., from granting 
customers illegal discounts or allowances in lieu of brokerage. 

The Commission affirmed Hearing Examiner Abner E. Lipscomb’s 
June 16 order, which had been agreed to by both the company and 
the FTC’s Bureau of Litigation. 

The FTC’s complaint of March 12 had charged that the com- 
pany, which processes and sells canned fish, fruit, and vegetables, 
gave to customers buying directly from it commission payments, 
discounts, or other allowances reflecting the 212% fee it normally 
must pay brokers for negotiating sales of Booth products. The grant- 
ing of payments or discounts in lieu of brokerage is prohibited by 
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Section 2(c) of the Robinson-Patman Amendment to the Clayton 
Act. The order forbids such illegal payments in the future. 


F. T. C. v. Southern Fruit Distributors, Inc. (F. T. C. Dkt. 
#7566, Complaint, August 21, 1959). 

The Federal Trade Commission announced a complaint against 
Southern Fruit Distributors, Inc., Orlando, Fla., on charges of grant- 
ing favored customers illegal brokerage on purchases of its citrus 
products. 

About 50% of the concern’s sales, which top $10 million annually, 
are to chain stores, and the remainder are made through some 5() 
brokers to canners, wholesalers, jobbers or to smaller retailers. 

Alleging violation of Section 2(c) of the amended Clayton Act, the 
complaint charges that the company makes direct sales to certain 
favored buyers for their own account without utilizing the services 
of brokers and allows them “trade discounts” ranging from 2% to 3% 
or more. These favored buyers sometimes receive this discount on all 
products sold by Southern Fruit and in other instances receive it on 
only part of the company’s products, the complaint states. 

According to the complaint, Southern Fruit’s principal business 
is processing, canning and selling single strength citrus fruit juices. 
fruit sections and frozen concentrate. It also markets fresh citru 
fruit and canned peaches. It markets the products under the trade 
names “Bluebird” and “Cardinal” and also under private labels, with 
a small portion being sold as unlabeled citrus fruit products. 


F. T. C. vy. Automotive Supply Co. (F. T. C. Dkt. #7142, 
Consent order, September 14, 1959). 

Automotive Supply Co., Altoona, Penna., has agreed to a Federal 
Trade Commission order forbidding it to knowingly induce or accept 
discriminatory prices from its suppliers of tires, tubes, and other auto- 
motive products. 

After review, the Commission affirmed an initial decision by 
Hearing Examiner Everett F. Haycraft containing an order agreed 
to both by the company and the FTC’s Bureau of Litigation. 

The Commission charged in a complaint on May 7, 1958, that 
Automotive used misrepresentation and its strong bargaining power 
to induce from suppliers special price reductions which it knew or 
should have known were not offered to its competitors. 
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Automotive, the complaint said, is perhaps the largest wholesale 
purchaser of these products in its trading areas—Pennsylvania, West 
Virginia and Arizona. It has total annual sales of about $10 million 
and more than 6,000 active accounts. At the Altoona address it also 
does business as Central Warehouse Co.; in addition, it trades as 
Complete Auto and Home Supply Co., Division of Automotive Supply 
Co., 530 N. Stone Ave., Tucson, Arizona. 

The complaint charged that Automotive obtained preferential 
prices from suppliers by knowingly representing that Automotive it- 
self, Central or Complete is rendering bona fide warehousing and 
distribution services for the suppliers in reselling their products to 
other wholesalers. In reality, the complaint said, substantially all 
merchandise so purchased was bought for resale by Automotiv« 
through its 25 wholesale outlets. 

The order forbids the company, directly or through Central or 
Complete, to solicit or accept a net price it knew or should have known 
is less than that which the seller charges competing customers. 

In determining “net price,” rebates, allowances, commissions, dis- 
counts, selling terms and conditions, or other forms of direct or in- 
direct price reductions by which net prices are effected must be taken 
into account. 


F. T. C. v. Shamrock Foods, Inc.. et al. (F. T. C. Dkt. #7576. 
Complaint, September 14, 1959). 

Shamrock Foods, Inc., and Food Guild Corp., Evanston, IIl., and 
Robert M. Buchanan, president and sole stockholder of both are 
charged in a Federal Trade Commission complaint with unlawful 
receipt of brokerage. 

Shamrock is a large wholesale distributor of canned and packaged 
food, and Food Guild is a brokerage firm which Shamrock allegedly 
uses primarily as an intermediary through which it buys a large 
quantity of its food products. 

The complaint alleges that Shamrock makes substantial purchases 
for its own account through Food Guild, and the brokerage com- 
missions paid to food Guild by suppliers on the transactions are 
shared by both concerns and Mr. Buchanan. This, the complaint 
charges, violates Section 2(c; of the amended Clayton Act, which 
forbids the receipt of brokerage where both the buyer and broke 
are owned and controlled by the same individual. 
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Legislation 


Proposep CONGRESSIONAL LEGISLATION RELATING TO TRADE 
REGcuLATION, Ist Session 86TH ConcREss* 


Clayton Act 


To amend Section 8 relating to inter- 
locking directorates -......................... Celler Jud. HR-8657 


Federal Trade Commission Act 


To provide for cease and desist orders 


pending completion of proceedings: Sparkman S -2693 
Steed HR-8841 
Roosevelt HR-8842 
Brown (Mo.) HR-8843 
Patman HR-8844 


Johnson (Colo.) HR-8874 
Davis (Tenn. ) HR-8892 


Stubblefield HR-8917 
Moulder HR-9139 
Other 

To exempt certain aspects of designated 
IIIS jeticsniectecssnseeristestensssin Kefauver S -2545 
Collier HR-8658 

To make stability of prices an explicit 
part of U. S. economic policy: ........ Schwengel HR-8589 


* For a list of bills introduced earlier in this Session, See IV Antiirust Bulletin 
154,331 and 493 (1959). The First Session of the 86th Congress adjourned on 
September 15, 1959. Pursuant to H.J. Res. 531, the Second Session will convene 
on January 6, 1960. 

1 Senator Sparkman’s bill was sent to the Judiciary Committee. The balance were 
referred to the House Interstate and Foreign Commerce Committee. 








Cochran, Thomas C., THe American Business System: A His- 
TorICAL Perspective 1900-1955, Harvard University Press, 
Cambridge, Mass. (1957). 


In this brief (205 pp.) and calm study, the principal problem 
confronting the reviewer is to gauge what kind of audience would 
find it more than casually informative. As one of several books in 
the Library of Congress Series in American Civilization, it is pre- 
sumably designed for the beginning reader, in possession perhaps of 
little more than a handful of misconceptions—whether critical or 
laudatory—concerning recent American business history. As a first 
step in acquainting readers with the basic processes and relationships 
within and between American business firms, their economy, and their 
government, as these have developed and interacted over the last 
half-century or so, this nicely balanced essay is to be commended. 
But I doubt that there would be many readers of this Bulletin 
who would find much to intrigue, please, or outrage them in its 
pages. The book stands as a middle-of-the-road, almost textbookish 
summary of what have been and seem likely to be outstanding trends. 


The one departure from the tone noted above is in the concluding 
chapter, where Cochran raises an issue which should be of widespread 
interest, for it is a vital one; namely, the unresolved question of 
whether American businessmen are likely to use their great power 
in the present and over time to try to impose business values on 
non-business affairs (whether, indeed, businessmen can contemplate 
life in anything but a businesslike fashion), or whether they will be 
able to look at business as a means, as simply one part of American 
social existence. The latter path may or may not be, as Cochran 
appears to believe, the most profitable for business; it is, in any event, 
the only meaningful path for those who are neither businessmen nor 
their philosophical creatures. 


D. F. Down, Cornell University 
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Oleck, Howard L., Mopern Corporation Law, Volume 1, Organ- 
izing the Corporation, 968 pages, The Bobbs-Merrill Company, 
Inc., Indianapolis, Indiana (1958). 


This first volume, one of five, is a detailed treatise on problems 
incident to the formation of corporations. It includes extensive out- 
lines of the statutory provisions of all the States and the provinces 
of Canada. The breadth of the statutory coverage requires a sub- 
stantial part of Volume 1, and will be a comprehensive, ready 
reference to the statutes of the various States and Canadian provinces. 
Pocket supplements apparently are contemplated. 

The author is professor of law and Assistant Dean of the 
Cleveland-Marshall Law School. In addition, Professor Oleck was 
formerly General Counsel of the Aluminum Company of America. 

This volume takes the historical approach to many of the funda- 
mental problems of corporate law and in doing so, in effect, puts 
meat on the bones of the present views concerning these problems. 
However, this volume goes much further than historical develop- 
ment of corporation law. It takes up, one after another, the practical 
problems confronting counsel in the formation of the modern corpo- 
ration. In addition, interesting and somewhat unusual chapters ap- 
pear. For instance, the chapter entitled “Practice of Corporation 
Law” considers at length the role and responsibility of the office of 
corporate counsel. This chapter comes to grips with such subjects 
as the gap which now exists between stockholders and corporate 
affairs, and concludes that much progress is still to be made. 

Current and frequently pressing problems incident to “One-Man 
Corporations,” “Close Corporations,” “Foundation and Non-Profit 
Corporations” are considered at length and with skill. Overall, the 
statutory details of incorporation contrast with the broader concepts 
in which the author is understandably somewhat more interested. 
Subsequent volumes such as “Management of the Corporation” will 
give Professor Oleck greater scope to expand his analysis of opera- 
tions of corporations. 


Epwarp F. McCase 
Member of the New York Bar 
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RayMonp L. Hays Given ImporTANT ANTIMONGPOLY Post 


Appointment of Raymond L. Hays, 36, of Silver Spring, Md., 
as Legal Adviser for Antimonopoly in the Federal Trade Com- 
mission’s Bureau of Litigation was announced August 6, 1959 by 
FTC Chairman Earl W. Kintner. 


A career employee who joined the FTC in 1951 as an investigator 
in the Washington field office, Mr. Hays was assigned to the Bureau 
of Litigation in 1953 where he since has been prosecuting restraint 
of trade cases, including the trial of antimerger cases in the food field. 


In his new post he succeeds L. Edward Creel, Jr., who last July 
was made an FTC hearing examiner. 
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